IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO.: 5:20-cv-384

THEODORE W. JAMES,
Plaintiff

V. COMPLAINT

THE WYANOKE GROUP, INC.,
Defendant

Introduction

I. Plaintiff Theodore W. James (“Dr. James”) seeks from this Court a declaratory
judgment and injunction under the Copyright Act, on account of improper assertions of copyright
infringement, and accompanying threats of litigation, made against him by The Wyanoke Group,

Inc. (“Wyanoke”).

2. Dr. James is a physician certified in internal medicine with a subspecialty in
gastroenterology, and with additional background in computer science, who has a substantial and

demonstrated expertise in the creation of easy-to-understand guides for clinicians.

3. The claim arises from Dr. James’ publication of QUANTUM BOARD REVIEW, a
study guide for physicians who desire to take and pass the Gastroenterology Certification
Examination, and his posting of that guide on the Internet. Wyanoke claims to own or control
the copyrights in a book entitled ACING THE GI BOARD EXAM, and has asserted that Dr.

James’ guide infringes those copyrights.

4. The dispute involves material of questionable creativity, originality, and
ownership that is a miniscule part of the over-200-page book in which Wyanoke claims rights.

Even if the material in question were protected by copyright, and even if Wyanoke were entitled
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to assert such copyrights, the use thereof is protected by the Copyright Act and the Constitution,

including the statutory right of “fair use” set forth in 17 U.S.C. § 107.

5. Because Dr. James’ publications do not infringe the rights of Wyanoke and are
protected by fair use, Dr. James brings this action to clarify the rights of the parties and to refute

the defendant’s assertions of copyright infringement.

6. All allegations of each paragraph of this Complaint are incorporated into each

Count thereof, as though fully set out therein.

Parties
7. Dr. James maintains a home in, and is a permanent resident of, Orange County,
North Carolina.
8. Wyanoke is a corporation organized in New Jersey that has sought and been

granted authority to do business in North Carolina. Wyanoke has a registered office and business
address in North Carolina at 160 Mine Lake Ct, Suite 200, Raleigh, NC. Its registered agent for

service of process in North Carolina is CT Corporation System.

JURISDICTION AND VENUE

9. This action arises under the copyright laws of the United States, 17 U.S.C. §§ 101

et seq.

10.  This Court has subject matter jurisdiction over these claims pursuant to 28 U.S.C.

§§ 1331 and 1338, and the Declaratory Judgment Act, 28 U.S.C. § 2201.

11.  Wyanoke is properly subject to the in personam jurisdiction of North Carolina
courts, including this Court, because Wyanoke issued threats and allegations of copyright
infringement to Dr. James in this State, threatened harm to Dr. James in this State, and on

information and belief conducts regular business in this State and district. Inter alia,
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Wyanoke admits to exercising control over the sales of books—including those on which it
bases its copyright claims—and controlling an interactive website advertising and selling
copies of those books and works based on them, all to customers in North Carolina and

elsewhere.

12. Venue for this action is proper under 28 U.S.C. §1391(b).

FACTUAL ALLEGATIONS

13.  Dr. James received his medical degree from the Medical University of South
Carolina in 2013, where he served as president of his medical school class and graduated with
honors. He also earned a Master of Science degree in Clinical Research from the University of

North Carolina Gillings School of Global Public Health.

14.  Dr. James completed residency training in internal medicine at the Johns Hopkins
Hospital in Baltimore, Maryland. While serving there, he spearheaded a variety of applied
research projects dedicated to improving patient safety and clinical outcomes, most notably
among patients with gastrointestinal and liver diseases. He also was instrumental in converting a
training guide for residents—Johns Hopkins’ “Osler Medicine Survival Guide”—into a modern-
day app for Android and iOS devices that now is used not only by residents at Johns Hopkins but
also by Johns Hopkins nurse practitioners and physician assistants in addition to medical
students and clinicians at other hospitals in the U.S. and abroad, giving them quick access to

critical information written and organized in a readily accessible format.

15.  After completing his residency at Johns Hopkins, Dr. James accepted and

completed a fellowship in gastroenterology at the University of North Carolina (UNC).

16. Dr. James has served as a Clinical Instructor of Medicine at UNC and as an
instructor for UNC’s Clinical Epidemiology course, and was chosen by the UNC School of

Medicine Class of 2019 to be inducted into the Alpha Omega Alpha Medical Honor Society.
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17.  Dr. James is an author or co-author on 50 publications listed with the National
Institutes of Health’s PubMed index, and also has published numerous short articles giving quick
guides to patient care for clinicians, primarily in the field of internal medicine and with a focus

on gastroenterology.

The Genesis and Publication of QUANTUM BOARD REVIEW

18.  Earlier this year, Dr. James suffered the heart-wrenching experience all parents
dread: the death of a child. His son Owen was born with Down’s Syndrome, and although many
children with Down’s grow up to lead healthy and productive lives, Dr. James’ child was not

among them. Owen died on February 4, 2020.

19.  In memory of his child, Dr. James wanted to establish a scholarship through a
nonprofit organization known as Ruby’s Rainbow that provides scholarships to children with
Down’s Syndrome who are on the cusp of adulthood, allowing them to enroll or continue
enrollment in programs that will enhance their lives. More information about Ruby’s Rainbow is

published on its website at https://rubysrainbow.org.

20. To help fund the scholarship, and as a therapeutic outlet for his own grief, Dr.
James wrote QUANTUM BOARD REVIEW—a “quick review” guide for physicians hoping to
become board-certified in gastroenterology. As he explained at the beginning of his own guide,

this was a deliberate choice:

When I was a fellow and began to assemble my board review
armamentarium, I noticed that there are essentially two types of books
available currently: clinical vignette-based which provides a lot of
information about a narrow range of subjects, and overly comprehensive
material that attempts to teach you the entire field of gastroenterology. It is
my belief that board review is not the time to learn all of GI, ...

This guide is far from comprehensive ... The goal of this book is to provide
the highest yield subject matter in a digestible format.

He dedicated the book to his wife and all three of his children, including his deceased son.
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21.  Upon completion, QUANTUM BOARD REVIEW was a compact distillation (just over
100 pages) of facts—the facts that in Dr. James’ opinion would be most important for a test-taker

to review and recall when taking the certification exam.

22.  Both in its short length and in its fact-based approach, QUANTUM BOARD REVIEW
was substantially different from the Wyanoke publication, which was one of the “vignette” style
publications that Dr. James had chosen not to emulate. The Wyanoke book was built around
more than 170 “vignettes” describing problems encountered by particular patients and another
200 short diagnostic vignette-style “self-test” questions. No vignettes, and no self-test questions,

appeared in Dr. James’ guide.

23.  Dr. James published his guide online and began offering it for sale on May 1,
2020.

Conflicting Claims of Infringement: May 8 — June 3, 2020

24.  On or about May 8§, 2020, Dr. James was contacted by the person whom Wyanoke
lists as the author or, in some editions, an author, of ACING THE GI BOARD ExAM. That person
sent Dr. James a series of eleven images that he claimed were infringed by the materials in Dr.
James’ guide, implying that his own rights were infringed by Dr. James’ guide. Indeed, Dr.
James was left with the clear impression that this individual claimed to be the copyright owner of
the books published by Wyanoke and these cited materials, even though upon examination,
Wyanoke’s book asserts that this individual “has no financial or proprietary interest in the

materials presented herein.”

25.  Although Dr. James later learned that the May 8 allegations were not well-
founded, at the time, he was under extraordinary stress. His son recently had died, and he was
grieving tremendously as a result of that death, which had occurred in the very hospital in which
he still was attempting to provide services. At the same time, he was providing medical care and

risking exposure to the COVID-19 virus on a daily basis for himself and his wife and his
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remaining young children. After unsuccessful attempts over an approximately two-day period at
establishing what he had hoped would be productive discussion with this individual, Dr. James
decided he could devote no more time or energy to dealing with him. As a result, he chose to

cease all distribution and promotion of QUANTUM BOARD REVIEW.

26.  Dr. James shut down his website and sold the last copy of his guide on May 9,

2020, assuming this would end the matter. It did not.

27. Instead, Dr. James learned on May 11, 2020 from UNC that someone, who on
information and belief was the same individual who had sent the initial claim to him, had made
substantially identical claims of copyright infringement against Dr. James to Dr. James’
fellowship employer UNC, and upon information and belief, demanded that UNC take action
against Dr. James. Instead of disclosing to Dr. James that copyright infringement had been
alleged, UNC informed Dr. James only that claims had been made against him alleging
“workplace conduct issues” and “disruptive or inappropriate behavior complaints” and indicated
that it was “obligated to conduct a thorough and comprehensive investigation” into the same.

Dr. James was interviewed on May 14, 2020, and shown the same set of slides that had been sent
to him by the individual listed as Wyanoke’s author, and asked to discuss whether he believed he

had infringed the author’s rights.

28. On May 18, 2020, UNC demanded that Dr. James remove content from the
Internet, in response to the information provided by the same individual who is listed as
Wyanoke’s author, On this same day, Dr. James received an email from a California hospital,
alleging that it owned the copyrights in material allegedly incorporated into Dr. James’ guide,
consisting of a course entitled ACING THE GI BOARD ExAM (the “Course”), and that its
copyrights were infringed. It turned out that the California hospital’s claims were based on the
work of the same individual who had sent the original infringement claims and whom UNC had

implied was the owner of the Course.
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29.  After the interview by UNC on May 14, the accusatory email from UNC on May
18, and the letter from the California hospital received that same day, Dr. James became even
more distraught. On May 9, he had discontinued publication of what he had intended to be a
memorial to his son, expecting to gain peace with the individual who had initially contacted him,
only to now be facing what seemed to be a continuing barrage of additional claims—claims that
he knew in his heart were unfounded. He had no emotional capacity and energy remaining to

fight UNC, the author, and now the California hospital.

30. The California hospital offered to release Dr. James from all alleged copyright
liability if he would admit that he used material from the hospital’s Course, post an apology for
using work from the hospital’s Course without giving credit to the hospital, and would ask
anyone who had purchased a copy of his own Quantum Guide to destroy it. Specific language to

accomplish this was provided to him.

31. The hospital in turn provided a contractual assurance to Dr. James that it was “the
owner of the copyrights and all right, title and interest in and to the materials displayed and
distributed in connection with the Course,” and it released Dr. James from all potential liability

for any infringements associated with that material.

32.  Believing that this would in fact dispose of all the allegations that had been made,
and without fully appreciating the ramifications or taking time to sufficiently investigate and
fully consider the requests, Dr. James consented to the requests made of him, signed the
agreement with the hospital on June 3, 2020, and posted the requested apologies and
statements—a decision he now regrets although he has fully complied with all terms of the

agreement.

Wyanoke’s Subsequent Allegations and Threats

33.  Less than two weeks after Dr. James signed the agreement with the California

hospital that claimed to own all rights in the Course, Defendant Wyanoke sent Dr. James a letter,
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at his professional and personal addresses in North Carolina, accusing him of copyright
infringement by virtue of his publication of QUANTUM BOARD REVIEW, and claiming rights that
are inconsistent with those allegedly owned by the California hospital and originally raised by

the author who implied the images belonged to him.

34.  The Wyanoke correspondence asserts that Dr. James’ study guide—which by this
time had not been advertised or sold by Dr. James in over a month—infringes copyrights in at

least four books sold by a company that Wyanoke controls (the “Asserted Publications”):

1. Brennan Spiegel, Acing the GI Board Exam: The Ultimate Crunch-
Time Resource (2015);

ii.  Brennan Spiegel & Hetal Karsan, Acing the IBD Questions on the
GI Board Exam: The Ultimate Crunch-Time Resource (2014);

iii.  Brennan Spiegel & Hetal Karsan, Acing the Hepatology Questions
on the GI Board Exam: The Ultimate Crunch-Time Resource
(2012); and

iv.  Brennan Spiegel & Hetal Karsan, Acing the Pancreaticobiliary
Questions on the GI Board Exam: The Ultimate Crunch-Time
Resource (2018).
35. The letter states that the Asserted Publications are sold on the Internet and
elsewhere, including from an interactive website. There, the Asserted Publications are offered for

sale both as standalone books and (in an updated form) by subscription to purchasers located in

this district, this State, and elsewhere.

36.  The letter claims that the Asserted Publications are “protected by registered and

unregistered. ..copyrights owned or controlled by The Wyanoke Group.”

37. The letter claims that Dr. James’ publication of QUANTUM BOARD REVIEW is “a
clear infringement” of these alleged copyrights, and demands that Dr. James give an accounting

to Wyanoke of all income received from his review guide.

38.  The letter orders Dr. James to notify “all visitors” to his website, and all
“followers on social media” that his Quantum Board Review incorporated the content of the
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books published “without permission and in violation of copyright laws.” The letter orders Dr.
James to direct all visitors to his website, and all of his social media followers, to go to a website

controlled by Wyanoke, “in order to access this content in the future.”

39. The letter threatens that if Dr. James does not comply with its demands, “formal
steps” will be taken against Dr. James, including “instituting a legal proceeding against you for,

among other things, ... copyright infringement.”

40.  The letter threatens that such a lawsuit would “seek a judgment awarding ...

damages, attorneys’ fees, costs, an accounting, and a preliminary and/or permanent injunction.”
’ y ’ ’ s y

Baseless Claims

41.  Wyanoke’s letter to Dr. James enclosed a “comparison chart” that contained three
specific instances of alleged infringement. Each of the three was a table of medical data,
containing factual information in a very abbreviated format, and none of which comprised

significant creative content.

42. Wyanoke’s correspondence asserted that there are additional infringements in
“text and graphics.” An examination of Wyanoke’s works has located no viable claims of
infringement to “text and graphics.” When Dr. James’ counsel asked Wyanoke to elaborate as to
what additional “text and graphics” allegedly were appropriated, Wyanoke was unable or

unwilling to do so.

43.  Dr. James did not unlawfully copy or derive the asserted tables from Wyanoke’s
Asserted Publications nor did he unlawfully copy or derive any “text and graphics” of his own

publication from Wyanoke’s Asserted Publications.

44.  Further, these tables were part of the Course which was the subject of Dr. James’
settlement agreement with the California hospital and on information and belief, the same is true
as to all of the purportedly copied “text and graphics” that Wyanoke refused to identify when

asked to do so. They are among the materials as to which the hospital asserted it owned all
9.
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copyrights, and as to whose use the hospital already has provided a full release. If the hospital’s
contractual assurance was correct, then it is not possible that Wyanoke has any rights in this
material, or in any other material from the Course that appears in Dr. James’ work, that are

capable of assertion.

Fair Use and Absence of Attribution

45. It is common practice, and fair use, to incorporate de minimis quantities of third-
party works without attribution into relatively informal, non-academic publications such as the
Asserted Publications, the Course, and QUANTUM BOARD REVIEW. This is particularly true for
tables and similar factual works, although even photographs are frequently included without
attribution.

46. These standard practices are exemplified by the manner in which the Course and
the Asserted Publications were themselves prepared and published because both the Course and
the Asserted Publications are, on information and belief, replete with unattributed third-party
works.

47. By way of example, the following materials contained no attribution to any third
party at the time they were, to the best of Dr. James’ knowledge, displayed in the Course and/or
included in one or more of the Asserted Publications. Nonetheless, it is clear from a search of
published literature that these same materials originated from third-party sources, as indicated

below:

a. “Recurrent Melena”

Used in Course (without attribution)
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48.  Indeed, much of the same material that Wyanoke alleges was copied by Dr. James
from the Asserted Publications did not originate with Wyanoke or with Wyanoke’s author, but

instead was taken without attribution from the previously published works of yet other authors.

49.  For example, the “Pancreatic Cyst” table published in the Course and in an
Asserted Publication, as set out in Paragraph 48(1) above, is one of the three tables that Wyanoke
alleges was also depicted in the same or substantially similar form in Dr. James’ guide and that
Wyanoke asserts is evidence of Dr. James’ infringement. Yet as is evident, that table was not
original to Wyanoke or its author; they did no more than edit the prior factual compilation of an

earlier writer, and gave no attribution.

50.  Likewise, the “Infection diagnosis/treatment flowchart” published in the Course
and in an Asserted Publication, as shown in Paragraph 48(k) above, is one of the three tables that
Wyanoke alleges was also depicted in the same or substantially similar form in Dr. James’ guide
and that Wyanoke asserts is evidence of Dr. James’ infringement. Yet as is evident, that
flowchart was not original to Wyanoke or its author. Once again, they did no more than edit the

prior factual compilation of an earlier writer, and gave no attribution.

51.  Inshort, any de minimis similarity between Dr. James’ works and those of
Wyanoke does not exceed that permitted by fair use, and no attribution was appropriate or

required.

COUNT L.
[Declaratory Relief Pursuant to 28 U.S.C. § 2201, et seq. (Declaratory
Judgment Act) and the Copyright Act (Title 17 of the U.S. Code)]

52. There is a real and actual controversy between Dr. James and Wyanoke as to

whether Dr. James’ work infringes the Asserted Publications of Wyanoke.
53.  Wyanoke’s conduct has forced Dr. James to choose between making payments to
Wyanoke and telling his friends and followers to buy the Asserted Publications from Wyanoke
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and its affiliate, or risking legal liability. The controversy between Dr. James and Wyanoke is

real and substantial and demands specific relief through a decree of a conclusive character.

54.  Dr. James is entitled to a declaratory judgment that his QUANTUM BOARD REVIEW
does not infringe any copyrights owned, controlled, or otherwise capable of assertion by

Wyanoke, and that Wyanoke is not entitled to any compensation or other relief from him.
WHEREFORE, Plaintiff Dr. James prays for judgment against the defendants as follows:

1. For a declaration that Dr. James’ publication of QUANTUM BOARD REVIEW does

not infringe any copyrights owned or controlled by Wyanoke; and,

2. For a declaration that to the extent (if any) there is a copyrightable interest in
one or more of the tables or other material in question, Dr. James’ use is protected by the fair

use doctrine and does not infringe for that reason; and

3. For an order enjoining Wyanoke, all entities controlled by Wyanoke, their
attorneys, agents, and assigns from asserting any copyright claims against Dr. James in

connection with QUANTUM BOARD REVIEW; and

4. For such other and further relief as the Court may deem proper.
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Respectfully submitted this 16™ day of July, 2020.

/s/_Robert E. Levin
Robert E. Levin
N.C. Bar No. 13585

HAYWOOD, DENNY, & MILLER, L.L.P.

P.O. Box 51429
Durham, NC 27717
Phone: (919) 403-0000
Fax: (919) 403-0001
rlevin@hdmllp.com

/s/ Valerie L. Bateman
Valerie L. Bateman

N.C. Bar No. 13417
VALERIE BATEMAN, ESQ.
209 Lloyd Street, Ste 350
Carrboro, NC 27510
Phone: (919) 810-3139
Fax: (919) 367-4245
valerie@bateman-legal.com

/s/ Susan Freya Olive.
Susan Freya Olive

N.C. Bar No. 7252
/s/ David L. McKenzie
David L. McKenzie

N.C. Bar No. 36376
OLIVE & OLIVE, P.A.
500 Memorial Street
P.O. Box 2049
Durham, NC 27702-2049
Phone: (919) 683-5514
emailboxEDNC@poliveandolive.com

Counsel for Plaintiff

-20-

Case 5:20-cv-00384-M Document 1 Filed 07/16/20 Page 20 of 20



