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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Sophia Boyages,
Plaintiff,
V. Case No.: 2:24-cv-538
The University of Vermont and State
Agricultural College

Defendant.

PLAINTIFF SOPHIA BOYAGES’ MEMORANDUM IN SUPPORT OF SUMMARY
JUDGEMENT MOTION

Plaintiff, Sophia Boyages moves for summary judgment and submits her Statement of
Undisputed Material Facts and the following Memorandum of Law in Support of Plaintiff’s
Motion for Summary Judgment pursuant to F.R.C.P Rule 56 and Local Rule 56. Plaintiff
respectfully requests an Order granting judgment on her copyright claims against Defendant, The

University of Vermont and State Agricultural College and for damages incurred thereby.
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I.  INTRODUCTION

Sophia Boyages (“Boyages”) filed this lawsuit against The University of Vermont and State
Agricultural College (“UVM”) on May 15, 2024. Doc. No. 1 Complaint. Boyages’ claims against
UVM are for copyright infringement under the Copyright Act of 1976, 17 U.S.C. § 101 et seq.
Amended Complaint § 1. In January 2023, while an Administrative Assistant to the Athletic
Director, Boyages created a design, known herein as the “SophCat”, which she presented to UVM.
Before the public release of the SophCat, Boyages had a conversation with Krista Balogh and
requested credit and compensation for the design. Statement of Undisputed Material Facts
(“SUMF”) { 26. UVM did not credit or pay Boyages for her work. On April 19, 2023, UVM
adopted the SophCat as its secondary logo design for the athletic department through a post on its
social media outlets. SUMF { 27. Without Boyages’ permission, UVM reproduced and distributed
the SophCat on merchandise, promotional material, paid advertisements, and team uniforms and
equipment.

After UVM started using the SophCat commercially, Boyages spoke with the Athletic
Director, Jeff Schulman (“Mr. Schulman”) regarding credit and compensation for the design. Mr.
Schulman told Boyages “that’s what being a team player is about” and that “her generation wants
compensation for everything they do”. SUMF { 29. Boyages registered the SophCat with the
United States Copyright Office in December of 2023. SUMF { 24, Exhibit E. After the registration
issued, Boyages, by and through her undersigned counsel, sent UVM a demand letter informing
UVM of the copyright registration and that they were infringing her design. After being put on
notice of the copyright registration, UVM continued to use the SophCat, thus willfully and
knowingly infringing on the design.

UVM filed its Answer on June 6, 2024. Doc. No. 6 Answer. On July 31, 2024, UVM filed
an amended answer alleging six affirmative defenses, five of which will be heard on this Motion:
(1) the SophCat is a derivative; (2) the SophCat was created as a work for hire; (2) the SophCat is
not copyrightable; (4) UVM owns all copyrights in the SophCat; and (5) UVM has an implied
license to the SophCat. Doc. No. 6 Amended Answer, Affirmative Defenses  1-3 and 5-6.

6
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UVM cannot establish that the SophCat was designed and created within the scope of
Boyages’ employment as an Administrative Assistant to the Athletic Director. UVM has also failed
to provide evidence that proves the SophCat is a derivative, not copyrightable or owned by UVM.
Accordingly, and as set forth in detail below, there are no issues of material fact in dispute on these
claims requiring a trial. As to liability, the Court should grant summary judgment in favor of
Boyages’ copyright claims. As to damages, Plaintiff respectfully requests an award of statutory
damages, award of UVM'’s profits attributable to UVM’s infringement, and Plaintiff’s attorneys’

fees and costs.

1. EACTS

Sophia Boyages was employed as an Administrative Assistant to the Athletic Director at
UVM from October 2022 until December 2023. SUMF { 4. As the Administrative Assistant to the
Athletic Director at UVM, Boyages provided administrative and clerical support to the Athletic
Department and the Director of Athletics. SUMF 5.

Boyages’ job description for her role as an Administrative Assistant is as follows: executive
support for director of athletics. manage calendar; schedule and confirm meetings with internal
and external constituents; handle meeting preparation and coordinate necessary follow-up; manage
[athletic director’s] incoming mail (regular and email) and assist with prioritizing and organizing
responses; create and generate reports as needed; maintain confidential files; coordinate and or
create powerpoint/presi (sic) and other presentations; preparation of briefing materials for
meetings, travel, and on/off campus events; and coordinate with liaison to president, provost, and
other coordinators as needed; coordination of [athletic director’s] travel, briefings and reports.
book accommodations and arrange other travel logistics as needed; provide travel itineraries;
compose follow-up correspondence and related documents; prepare expense reports and other
forms and related materials; and create databases and generate specialized reports; general office
coverage. provide coverage for main administrative office suite; answer general athletic phone

calls; greet office visitors; and support for other senior departmental administrators and department
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wide meetings. schedule meeting dates, locations and guest speakers; coordinate catering as
needed; create and coordinate agendas as needed; coordinate staff meetings and meeting locations;
and attend and take minutes at departmental staff meetings and meetings of athletic advisory board.
SUMF 1 4.

Boyages was also tasked with several assignments that included creating holiday cards and
invitations by copying and pasting non-original artwork such as clip art, stock images, and other
designs in the public domain. SUMF { 7. Boyages also created athletic flyers and certificates using
UVM’s primary athletic logo design, known as V-Cat, NCAA logos, and specific team photos by
copying and pasting the images into the appropriate media. 1d. Boyages also assisted with creating
UVM’s host manuals for different athletic teams and an internship brochure. Id.

In December 2022, Krista Balogh (“Ms. Balogh”), Associate Athletic Director for External
Relations & Communications, started having general conversations within UVM’s Athletic
Department about revising the Visual Identity Guide. SUMF § 8. The goals were to clean up the
Department’s different marks, retire certain older marks, and develop standards for displaying the
Department’s marks to create a more cohesive brand identity. 1d. Ms. Balogh convened a Branding
Working Group (“BWG”) for this purpose. Id.

After the first meeting, the evening of January 24, 2023, Boyages, on her own time and
with her own resources, without input from UVM, independently created a new and original logo
design, which was entitled the “SophCat”. SUMF { 12. Boyages received constructive feedback
and thoughts from Pete Estes (“Mr. Estes”) regarding the SophCat. SUMF { 17 and 19. Boyages
presented the SophCat to the BWG as a potential idea for a secondary logo on January 31, 2023.
SUMF § 21. Mr. Estes made minor non-copyrightable adjustments to the SophCat by smoothing
out the edges of the design and copying and pasting a mirror image version of the right side on the
left side of the SophCat, making it symmetrical. SUMF { 22. Ms. Balogh then presented the
SophCat to the Athletic Director, Mr. Schulman and UVM’s Directors for approval. SUMF { 25.
Boyages filed the SophCat with the United States Copyright Office in December of 2023. SUMF
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1 24. On April 19, 2023, the Athletic Department unveiled the SophCat on social media
announcing its “new secondary logo the ‘Rally Cat Head’”. SUMF { 27.

Ignoring Boyages’ request for compensation and credit for creating the SophCat, UVM
began commercializing the design. SUMF { 26, 28, and 29. 31. UVM copied, reproduced,
displayed, and published the SophCat including, but not limited to, the following: press release
stating that the design is the University’s secondary logo; applied for Federal Trademark protection
with the United States Patent and Trademark Office; using the design in paid partnership
advertisements on Instagram and Facebook; posting the design as a photo on the University’s
Facebook page; placing the design on media microphones; placing the design on clothing, sporting
equipment, including uniforms, and memorabilia; using the design as wall signage in the
University’s facilities; using the design as the Instagram profile photos for athletic team accounts;
and using the design as school letterhead. SUMF { 31. Without Boyages’ consent or authorization,
and without any remuneration to Boyages, UVM willingly copied, reproduced, displayed, and

published the SophCat for revenue generating purposes and has infringed on her copyright. Id.

1.  LEGAL STANDARD

A. Summary Judgement Standard

“Rule 56 (c) of the Federal Rules of Civil Procedure provides that summary judgment “shall
be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.” By its very terms, this
standard provides that the mere existence of some alleged factual dispute between the parties will
not defeat an otherwise properly supported motion for summary judgment; the requirement is that
there be no genuine issue of material fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986) (emphasis in original).

“Materiality is determined by the governing substantive law, in this case the Copyright

Act.” Sapon v. DC Comics, 2002 U.S. Dist. LEXIS 5395, *11-12 (S.D.N.Y. 2002); citing Dister v.
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Continental Group, Inc., 859 F.2d 1108, 1114 (2d Cir. 1988) and Repp v. Webber, 132 F.3d 882,
890 (2d Cir. 1997). Any issue of fact in this case is considered material if the Court determines that
“it might affect the outcome of the suit under the governing law.” Shade v. Housing Auth. of the
City of New Haven, 251 F.3d 307, 314 (2d Cir. 2001). An issue of fact is genuine “if the evidence
IS such that a reasonable jury could return a verdict for the non-moving party.” Id.

If the moving party meets their initial burden, the opposing party must specifically
demonstrate that there is a genuine issue for trial. See Carlton v. Mystic Transp., Inc., 202 F.3d
129, 133 (2d Cir. 2000). The opposing party of a properly supported motion for summary judgment
“may not rest upon the mere allegations or denials of his pleading, but ... must set forth specific
facts showing that there is a genuine issue for trial.” Anderson, 477 U.S. at 248 (internal quotations
omitted); see also Argus Inc. v. Eastman Kodak Co., 801 F.2d 38, 42 (2d Cir. 2000) (stating “mere
conjecture or speculation by the party resisting summary judgment does not provide a basis upon
which to deny the motion”). The non-moving party “may not rely on conclusory allegations or
unsubstantiated speculation.” Scotto v. Almenas, 143 F.3d 105, 114 (2d Cir. 1998). If the Court
determines that the non-party’s evidence to support its case is so slight that no rational finder of
fact could find in its favor, summary judgment should be granted. See Gallo v Prudential
Residential Servs, Ltd., 22 F.3d 1219, 1223 (2d Cir. 1994); see also Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 586 (1986) (stating, “[w]hen the moving party has carried its
burden under Rule 56][c], its opponent must do more than simply show that there is some
metaphysical doubt as to the material facts™).

“One of the principal purposes of the summary judgment rule is to isolate and dispose of
factually unsupported claims or defenses.” Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986)
(stating that Rule 56 should be interpreted in a way that allows it to accomplish the purpose of
disposing of unsupported claims or defenses). “Summary judgment is not a remedy to be exercised
at the court’s option; it must be granted when there is no genuine dispute over a material fact.”
Anderson v. P.A. Radocy & Sons, 67 F.3d 619, 621 (7th Cir. 1995), citing Anderson, 477 U.S. at
248.

10
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B. Federal Copyright Law

To establish copyright infringement, two elements must be proven: (1) ownership of a valid
copyright, and (2) copying of constituent elements of the work that are original. Feist Publ’ns,
Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991); see also Matthew Bender & Co., Inc. v. West
Pub. Co., 158 F.3d 674, 679 (2d Cir. 1998). Under Section 410(c) of the Copyright Act, a
certificate of registration from the Copyright Office constitutes prima facie evidence of the
ownership “and of the originality of the work.” SHL Imaging, Inc. v. Artisan House, Inc., 117 F.
Supp.2d 301, 305 (S.D.N.Y. 2000). The existence of a registration certificate shifts the burden of
proof to the Defendant. Fonar Corp. v. Domenick, 105 F.3d 99, 104 (2d Cir.1997). In addition, the
second element is satisfied through UVM’s extensive use of the SophCat shown in Exhibit AA.

C. Work Made For Hire

Under the Copyright Act, copyright ownership typically “vests initially in the author or
authors of the work”. Horror Inc. v. Miller, 15 F.4th 232, 242 (2d Cir. 2021), quoting 17 U.S.C. §
201(a). However, there is an exception for a work “made for hire” in which “the employer or other
person for whom the work was prepared is considered the author” and owns all rights comprised
in the copyright. 17 U.S.C. 8 201(b); see also Community for Creative Non-Violence v. Reid, 490
U.S. 730, 737 (1989). A work made for hire can exist under two circumstances: (1) a work
prepared by an employee within the scope of his or her employment; or (2) a work specially
ordered or commissioned that falls within the nine categories provided by statute and is expressly
agreed upon by the parties in writing that the work is considered made for hire. See Reid, 490 U.S.
at 738, citing 17 U.S.C. § 101.

In Reid, the Court outlined thirteen factors to consider in determining whether a party is an

employee under the common law agency:

hiring party”s right to control the manner and means by which the product is
accomplished ... skill required; the source of the instrumentalities and tools; the
location of the work; the duration of the relationship between the parties; whether
the hiring party has the right to assign additional projects to the hired party; the
extent of the hired party’s discretion over when and how long to work; the method
of payment; the hired party’s role in hiring and paying assistants; whether the work

11
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is part of the regular business of the hiring party; whether the hiring party is in
business; the provision of employee benefits; and the tax treatment of the hired

party.

Reid, 490 U.S. at 751-52

In deciding whether a work was created within the scope of employment, courts in the
Second Circuit look to whether the work: (1) was the kind of work that the plaintiff was employed
to perform; (2) occurred substantially within the authorized time and space limits of the job; and
(3) was actuated, at least in part by a purpose to serve the employer. See Fleurimond v. New York
Univ., 876 F.Supp. 2d 190, 200 (E.D.N.Y. 2012); see also Avtec Sys., Inc. v. Peiffer, 21 F.3d 568,
571 (4th Cir.1994), citing Restatement (Second) of Agency Section § 228.

In a recent 2021 Second Circuit decision, Horror Inc. v. Miller, the Court used the Aymes
v. Bonelli, 980 F.2d 857 (2d Cir. 1992) analysis to assess whether Miller was an employee under
section 101 or an independent contractor. Horror Inc., 15 F.4™ at 249. The Court flagged five (5)
core considerations it deemed be more relevant and gave more weight because those considerations
are highly probative of the true nature of the employment relationship. 1d. citing Aymes, 980 F.2d
at 861. Those factors were: “(1) the hiring party’s right to control the manner and means of
creation; (2) the skill required [of the hired party]; (3) the provision of employee benefits; (4) the
tax treatment of the hired party; and (5) whether the hiring party has the right to assign additional
projects to the hired party.” Id. However, the workers in Aymes and Horror did not have an
established employee-employer relationship, as does Boyages in this case which makes the Aymes
analysis inapplicable here.

The factors in Fleurimond are most applicable to Boyages’ case and should be
distinguished from the analysis and factors in Horror Inc. because Fleurimond and Boyages both
were already employees at NYU and UV M, respectively, at the time the works in question were
created. Thus, the analysis shifts to whether the works were made within the scope of employment.
Unlike Horror Inc., the Court had to determine whether the worker, Miller, was an employee or

independent contractor at the time the screenplay was created. Horror Inc., 15 F.4th at 241.

12
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For the purposes of this summary judgement motion, Boyages will use the factors assessed
in Fleurimond.

To prevail on a summary judgment motion, the Defendant must show that all three elements
of this test are met. Fleurimond, 876 F. Supp. 2d at 200 citing City of Newark v. Beasley, 883 F.
Supp. 3, 7-8 (D.N.J. 1995); see also Genzmer v. Public Health Trust of Miami-Dade County, 219
F. Supp.2d 1275, 1280 (S.D.Fla.2002) (“““Courts interpret this test as conjunctive. That is, the party
attempting to establish that the work was made for hire must satisfy all three elements.” ).
However, not all three elements are given equal weight. See, e.g., Avtec Sys., 21 F.3d at 571
(““When [the first] element of the Restatement test is met, courts have tended not to grant
employees authorship rights solely on the basis that the work was done at home on off-hours.”);
Miller v. CP Chemicals, Inc., 808 F. Supp. 1238, 1244 n. 7 (D.S.C.1992) (““[W]hen the driving
force behind the creation of the work is directly related to a specific product of the employer and
the employee’s job responsibilities, and for the primary benefit of the employer, such work may
be within the scope of employment.”*). The Seventh Circuit Court of Appeals in adopting the
Second Circuit Court of Appeals™ analysis of the ““work made for hire”* doctrine in Aldon
Accessories v. Spiegel,738 F.2d 548 (2d Cir.1984), cert. denied, 469 U.S. 982, 105 S.Ct. 387
(1984) held that the critical question was whether the employer caused the work to be made and
exercised the right to direct and supervise the creation. Evans Newton, Inc. v. Chicago Systems
Software,793 F.2d 889, 894 fn 5 (7th Cir.1986) citing Aldon, 738 F.2d at 551-552; see also, Murray
v. Gelderman, 566 F.2d 1307 (5th Cir.1978); Scherr v. Universal Match Corp., 417 F.2d 497, 500
(2d Cir. 1969). Here, UVM never specifically instructed Boyages to create the SophCat, and it did
not exercise any control of the design’s creation. Exhibit | at 37:1-11; Exhibit J at 45:3-6.

D. Derivative Work

A work is considered a derivative if it is “based upon one or more preexisting works, such
as a translation, musical arrangement, dramatization, fictionalization, motion picture version,

sound recording, art reproduction, abridgment, condensation, or any other form in which a work

13
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may be recast, transformed, or adapted. A work consisting of editorial revisions, annotations,
elaborations, or other modifications which, as a whole, represent an original work of authorship,
is a ‘derivative work’.” See 17 U.S.C. 8§101; see also Castle Rock Entertainment v. Carol
Publishing Group, 150 F. 3d 132, 143, fn 9 (2" Cir. 1988) (citing 1 Nimmer § 3.01, at 3-3) (stating
that “a work will be considered a derivative work only if it would be considered an infringing
work” if it were unauthorized) (emphasis added). To be copyrightable, a derivative work must
incorporate some or all of a preexisting “work” and add new original copyrightable authorship to
that work. The Second Circuit has held that “if the secondary work sufficiently transforms the
expression of the original work such that the two works cease to be substantially similar, then the
secondary work is not a derivative work and, for that matter, does not infringe the copyright of the
original work. See Castle Rock Entertainment, 150 F. 3d at 143 fn 9. Here, Boyages admittedly
incorporated non-copyrightable elements of the UVM’s logo into the SophCat; yet, the originality
Boyages added to the SophCat is an independent creation that is not substantially similar to the V-

Cat.

IV. ARGUMENT

PLAINTIFF HAS ESTABLISHED HER CLAIM AGAINST DEFENDANT FOR
COPYRIGHT INFRINGEMENT

Ms. Boyages presents herein uncontroverted evidence which demonstrates her entitlement
to summary judgment on her copyright claims. Boyages has established ownership of the
SophCat, which is the subject of this copyright action and the Defendant, The University of
Vermont and State Agricultural College (“UVM?”) is copying, reproducing, and distributing the
work.

This action is ripe for summary judgment pursuant to Fed. R. Civ. P. 56(c).

1. Boyages is the Owner of The SophCat

Boyages registered the Sophcat with the United States Copyright Office in December of

2023. SUMF 1 24. The Certificate of Registration constitutes prima facie evidence that Boyages
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is the owner of the Sophcat. See Durham Industries, Inc. v. Tomy Corp., 630 F.2d 905, 908 (2d Cir.
1980) (stating that Copyright Office certificate of registration “if timely obtained, constitutes prima
facie evidence of the validity of the copyright and of the facts stated in the certificate.”).

The SophCat Registration creates a presumption of ownership, which shifts the burden of
proof to UVM for rebuttal. Stern v. Lavender, 319 F. Supp. 3d 650, 669 (S.D.N.Y. 2018) (citation
omitted). The Copyright Act expressly provides that the facts stated in a copyright registration are
entitled to a presumption of validity. 17 U.S.C. § 410(c). “The statutory presumption is by no
means irrebuttable, but it does order the burden of proof.” Langman Fabrics, a div. of Blocks
Fashion Fabrics, Inc. v. Graff Californiawear, Inc., 160 F3d 106, 111 (2d Cir.
1998), amended, 169 F.3d 782 (2d Cir. 1998). UVM is unable to rebut the presumption of
Boyages’ ownership in the SophCat because UVM cannot support its claims that the design was
created under a work made for hire. See Horror Inc., 15 F.4th at 236; Avtec Sys., Inc. v. Peiffer,
No. 94-2364, 1995 WL 541610 *4-5 (4th Cir. Sept.13, 1995) (stating that the employes could not
satisfy the second and third elements where plaintiff was not salaried and program was not directly
related to task he was performing during duty hours; and where computer program was not related
to any project plaintiff was to perform for employer, plaintiff was not working to improve his own
or employer’s job efficiency, and plaintiff was not receiving direction from employer.). Here, no
UVM official, including senior managers in the Athletic Department, asked Boyages to create the
SophCat design. Exhibit I at 37:1-11; Exhibit J at 45:3-6. No one from UVM supervised Boyages’
creation. Exhibit | at 44:18-45:8. In fact, no one knew that Boyages had independently decided to
exercise her expertise as a graphic artist in creating a logo design that UVM might be interested in
acquiring rights to use. Exhibit F, Interrogatory 1. The design was created without any input or
direction from UVM personnel, except for constructive feedback and thoughts from Mr. Estes.
Exhibit I at 44:18-45:8; Exhibit F, Interrogatory 1.

Per the job description, Boyages was not hired to provide the services of a graphic designer,
although she had performed some light artwork that amounted to copying and pasting artwork
from one document into another. Exhibit A. These tasks do not require the skill of a trained graphic
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designer. Exhibit Z at 18-24. The Second Circuit has categorized graphic designers “to be highly-
skilled”. See Aymes, 980 F. 2d 857 at 862. In creating the SophCat, Boyages drew upon her
expertise as a graphic designer. In her deposition and interrogatories, Boyages describes in detail
the process and manner in which she created the SophCat. Exhibit F, Interrogatory 1; Boyages
Depo. at 84:13-85:11. The skill, technique, and precision which was used to create the SophCat
are not the required qualifications of an administrative assistant. Courts adjudicating copyright
cases involving professional creative artists have typically found the skill factor to weigh strongly
in favor of independent contractor status, which in this case would favor a finding of Boyages as
acting as an independent contractor outside the scope of her employment. See Horror Inc., 15
F.4th at 251.

The Second Circuit has held that it is possible for an employee to function outside the scope
of their employment in certain circumstances. Martha Graham School and Dance Foundation,
Inc., v. Martha Graham Center of Contemporary Dance, Inc., 380 F.3d 624, 635, 638 (2d Cir.
2004). Although Graham was decided on the 1909 Copyright Act, the determination that an
employee may be considered an independent contractor when acting outside the scope of their
employment is still valid. Cf. Fleurimond, 876 F. Supp. 2d at 198-199. Here, there is nothing in
Boyages’ job description that supports a claim that she was hired to provide graphic design
services. In fact, UVM has a separate department and individuals that are charged with performing
graphic design tasks for the Athletic Department. Exhibit | at 8:18-22 and 18:9-20:20; Exhibit J
at 9:17-20, 16:5-19 and 52:5-53:2; Exhibit D at 58. Also, Boyages was offered a job in the Sports
Information Department, which is responsible for graphic design for the Athletic Department,
among other things, but she declined that offer. Exhibit D at 33:3-17. The University attempted to
backdoor Boyages’ employment to include graphic design by claiming Boyages was not being a
“team player” when she objected to the use of the SophCat without credit or compensation. Exhibit
D at 116:7-117:4. If that was not enough, UVM attempted to disparage her, claiming “her

generation wants compensation for everything they do.” Id. Despite the UVM’s bullying tactics,
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Boyages maintained her objection to the use of her original SophCat logo without compensation
and credit.

UVM is also unable to rebut the presumption of Boyages’ ownership in the SophCat
because UVM cannot support its claims that the design is non-original or non-copyrightable. Fonar
Corp., 105 F.3d at 104 (2d Cir. 1997). Here, as explained in detail below, the SophCat is not a
derivative work because the design creates a new artistic expression that is transformative.

Furthermore, the design is original because it possesses the minimum degree of creativity.

2. UVM Does Not Own The SophCat Under a “Work Made For Hire”

In anticipation of UVM’s defense of this motion, the Defendant will claim ownership of
the SophCat as a “work made for hire”. See Amended Answer Affirmative Defenses { 3. It is
further anticipated that UVM will attempt to confuse the Court by reiterating the mere fact that
Boyages was an employee of UVM during the time she created the SophCat and that Boyages
created other graphics for UVM prior to its creation. Most importantly, as discussed supra, UVM
cannot show that the SophCat was created within the scope of Boyages’ employment. See Pavlica
v. Behr, 397 F. Supp.2d 519, 525 (S.D.N.Y. 2005) (stating, in a “work-for-hire” context, “the work
created by an employee must fall within the scope of his employment”) citing 17 U.S.C. § 201(b)
and Shaul v. Cherry Valley-Springfield Central School Dist., 363 F.3d 177, 186 (2d Cir. 2004).
Here, Boyages’ job description does not include graphic design, nor does it include a provision for
the assignment of graphic design tasks. Exhibit A.

In deciding whether a work was created within the scope of employment, “courts look to
whether the work: (1) was the kind of work that the plaintiff was employed to perform; (2) occurred
substantially within the authorized time and space limits of the job; and (3) was actuated, at least
in part by a purpose to serve the employer.” See Fleurimond v. New York Univ., 876 F. Supp. 2d
190, 200 (E.D.N.Y. 2012); see also Avtec Sys., 21 F.3d 586 at 571 (citing Restatement (Second) of
Agency Section § 228).
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a. Creating The SophCat was not the “Kind of Work” Boyages was Employed to
Perform

With respect to the first factor, deciding whether an employee’s work or project was the
kind of work the employee was hired to perform, courts rely heavily on the employee’s job
description. Fleurimond 397 F. Supp at 202, citing City of Newark, 883 F. Supp. at 7 (D.N.J. 1995).
Boyages was hired as an Administrative Assistant to the Athletic Director at UVM. Boyages was
not hired to create original graphic material, designs, or logos for UVM’s Athletic Department.
Boyages’ job description does not reference any essential job functions or duties related to graphic
design or logo creation. Exhibit A. While Boyages was tasked with creating or assembling internal
invitations, holiday cards and athletic flyers and certificates by copying and pasting non-original
artwork such as clip art, stock images, and other designs in the public domain from one source to
another, she was not hired for the very purpose of logo creation as an administrative assistant.

Specifically, Boyages created an internal holiday party invitation for the Athletic
Department staff. As seen below, the moose that appears in the holiday invitation was copied from

Pinterest, https://uk.pinterest.com/pin/147915169002925938/. The only changes that were made

were the colors of the hat, scarf, and Christmas ornament. In addition, UVM’s VV-Cat was added
to the scarf. Boyages simply added text and background to the invitation. Exhibit G at 1-2; Exhibit
K at 1.

ANNUAL STAFF SERVICE DAY AND

HOLIDAY PARTY
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As seen below, the idea and design for the internal pizza party invitation came from

Pinterest and iStock, https://www.pinterest.com/pin/537195061823171666/ and

https://www.istockphoto.com/vector/slice-of-pepperoni-pizza-gm481667006-69510287. The

only changes that were made to the pizza design are the red dots. Furthermore, the idea and design
for the internal end of year staff celebration invitation was copied from another Pinterest post,

https://www.pinterest.com/pin/393009504978825499/.  This invitation lacks originality and

creativity. Exhibit G at 8-9; Exhibit K at 3-5.

T ¥ -
. . A END OF YEAR
. = CELEBRATION
=

The holiday video board graphic Boyages created for UVM’s internal holiday skate party
was a recycled graphic of bells from 2020 that Boyages originally created for Standing Rock
Gallery. Exhibit D at 54:9-20; Exhibit AA at 67-68.

@xbk),/ @ o1l Q
: . SWHAT .
FUN!-~

* 1030 a.m.to 6:00 p.m.
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The remaining graphics merely consist of text, geometric shapes, colors, branded logos,
and photographs of UVM athletic teams. Exhibit G at 5-7. The graphics below arguably fall within
the scope of Boyages’ employment as an administrative assistant because she merely copied and
pasted images into documents to create internal content for the Athletic Department. This content
could have been created by any administrative assistant who does not have the level of artistic skill
and knowledge like Boyages. None of these tasks required the use of software used by graphic
artists to create original work. Exhibit Z at 20:22-21:4 and 22:15-18. None of the graphics Boyages
created for UVM required the skills and training exercised by a graphic artist to create original

works. Exhibit Z at 39:2-10.

VERMONT MEN'S SOCCER

FAN BUS

SIGN UP BY.CLICKING THE LINK BELOW.

NOW 50% OFF FOR UVM STUDENTS

HANDY TOYOTA PRESENTS THE 2023

VERMONT HOCKEY SUMMIT
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Whether Boyages’ SophCat logo was created within the scope of her employment can be
assessed using the Eastern District of New York analysis in Fleurimond. Additionally, in
Fleurimond, the plaintiff was originally hired as an equipment room manager in January 2007.
Sometime around March 2007, Fleurimond was approached by NYU Retails and Sales Manager
to do graphic design work for the Athletics Department. Fleurimond accepted the graphic design
position, and her compensation was increased from $8.00 per hour to $16.00 per hour in
recognition of the different nature and scope of her employment. Here, UVM never increased
Boyages’ compensation, nor did it provide any other benefits to account for work performed
outside the scope of her employment.

Since there was no written description for Fleurimond’s responsibilities as a graphic
designer and her job function were never changed with NYU’s human resources department, the

court looked to “the degree of control that an employer had over the employee’s project when
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