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Plaintiff Garrett Ewald (“Plaintiff”), by and through undersigned counsel, hereby
respectfully submits this memorandum of law in support of his Motion for Summary Judgment
against Defendant Long Island University (“LIU” or “Defendant”) pursuant to Federal Rule of
Civil Procedure 56(a). Plaintiff seeks summary judgment on the following issues:

1. Defendant should be found liable under Section 501 of the Copyright Act for infringing

Plaintiff’s copyrights in fifteen (15) separate photographs;

2. Defendant’s infringements of Plaintiff’s photographs after January 13, 2025, should be

deemed willful pursuant to Section 504(c)(2) of the Copyright Act; and

3. Defendant should be found liable for intentionally removing Plaintiff’s copyright

management information under Section 1202(b) of the Copyright Act.
INTRODUCTION

This is a case in which Defendant — a large, private university with campuses in Brooklyn
and Long Island — simply never took Plaintiff — a freelance photographer and part-time adjunct
instructor at the university — seriously. Throughout the summer and fall of 2024, Plaintiff
expended considerable time and effort (i) persistently contacting members of LIU’s Athletics
Department to discuss his photography services and arrange for him to cover games;
(i1) photographing seven (7) different LIU basketball games over approximately one month;
(ii1) selecting and editing the resulting photographs and making them easily accessible to
university staff, as they requested; and (iv) attempting to be fairly compensated for his work,
having provided estimated rates prior to beginning any work. Defendant, conversely, largely could
not be bothered. Its staff either ignored completely or failed to fully read Plaintiff’s emails, refused

to pay his invoices based on the false narrative that Plaintiff was “volunteering” all of this time,
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and failed to cease using and publishing his photographs even after Plaintiff made clear that
payment was a necessary condition of any license or permission to use his work.

Even throughout this litigation, Defendant has attempted to downplay Plaintiff’s claims by
repeatedly asserting that this is simply a minor contract dispute—despite previously claiming that
no contract was ever formed between the parties relating to Plaintiff photographing athletic events.
Defendant’s complete indifference and reckless disregard — indeed, its willful ignorance — of
Plaintiff’s rights under the Copyright Act must not be countenanced by the Court. Summary
judgment should be granted in Plaintiff’s favor with respect to Defendant’s liability for willfully
infringing Plaintiff’s copyrights and removing the respective copyright management information.

STATEMENT OF FACTS

Plaintiff is a freelance photographer and part-time adjunct professor at LIU’s Department
of Journalism. (Plaintiff’s Statement of Undisputed Material Facts (“PSUF”’) § 1.) In or about the
summer of 2024, Plaintiff contacted members of the LIU Athletics Department to discuss
potentially photographing LIU sporting events. (/d. 44 2-7.) Plaintiff repeatedly referenced his
work history as a photographer and never stated that he wanted to volunteer his services. (Id.)

During an initial meeting with Kendrell Watkins (“Watkins”), an Associate Athletics
Director, on or about October 21, 2024, Plaintiff did not state that he would be volunteering.
Plaintiff also did not discuss payment or rates with Watkins only because he saw this as an
introductory meeting and did not yet know whether LIU was interested in his services at all, so
thought it better to raise the issue at a later date. (PSUF ¢ 10.)

Following that introductory meeting and prior to photographing any games, however,
Plaintiff emailed LIU staff on multiple occasions to discuss his rates and inquire about LIU’s

photography budget, but LIU staff largely ignored these communications. For instance, on
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October 22, 2024, Plaintiff emailed Watkins, with the subject line “Midnight madness
photography” — referring to an annual LIU student-athlete event which celebrates the first official
team practice of the season — and stated that the event “could be a good opportunity to try out using
strobes [lighting] in the gym.” (PSUF q 11.) Plaintiff again never offered to volunteer his services
for this event, but rather concluded the email by stating: “I can send you a quote if you’re
interested.” (/d.) Watkins did not respond to Plaintiff’s October 22, 2024 email and claims that
he did not recall reading it, but acknowledged during his deposition testimony that he “wish [he]
had seen it earlier just because it documents that [Plaintiff] was looking to be compensated.” (/d.
112)

A week later, on October 31, 2024, Plaintiff again emailed LIU staff — this time, LIU’s
Athletic Director, Elliott Charles (“Charles”), as well as Baronton Terry (“Terry”)
(another associate in the athletics department), stating that Terry was “going to invite [Plaintiff] to
the walk through before the first basketball game, but [Plaintiff was] still unclear about how much
you would like [him] to do”” and was “[n]ot sure what you’ve done in the past or hope to do going
forward. Or your budget.” (/d. 9 13 (emphasis added).)

Then, on November 8, 2024, Plaintiff emailed Watkins again and explicitly provided his
photography rates, stating that “[f]or an event like a single game like tonight, my rate is $750.”
(PSUF q 14 (emphasis added).) Plaintiff also stated that his “understanding is the images would
be used for social media and promotional purposes with photo credit and tagging.” (/d.) Again,
Watkins did not respond to this email and claims that he did not see it until several weeks later,
despite responding to other emails from Plaintiff regarding accessing the photos. (/d. 99 15-16.)

On November 14, 2024, after photographing several LIU basketball games, Plaintiff

emailed Athletic Director Charles and stated that he would “work on making time to catch up with
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Kendrell and see how we should proceed. I’ll need to get added as a vendor I imagine.” (PSUF
9 18 (emphasis added).) In this November 14 email to Director Charles, Plaintiff also stated that
“[s]ince photos that get shared on many social media sites erase all of the metadata by default
[Plaintiff] added the caption bar and basic captions” directly below the images. (/d.) The “caption
bar” Plaintiff added to the bottom of each of the final images posted in the photo galleries on his
website included basic information about the event at which it was taken (e.g., opposing team,
location, and date) and also stated, “Photo by Garrett Ewald © 2024.” (Id. 9 19.)

On December 2, 2024, Plaintiff emailed Watkins with links to two invoices—one for
women’s basketball coverage for three games (against Cal. State Fullerton, Rider, and
Northeastern University), and a second for men’s basketball coverage for two games (against
Columbia and Pratt). (PSUF q 21.) Although not included on the initial quotes, Plaintiff also
photographed a fourth women’s basketball game against St. John’s University, on
November 8, 2024, and a third men’s basketball game against York College on December 4, 2024.
(Id. 99 22-23.) The rate quoted by Plaintiff was $750 per game, consistent with his prior email to
Watkins. (/d. 9 24.)

At the men’s basketball game against York College on December 4, 2024, Plaintiff spoke
directly with Watkins about the invoices that were emailed just two days earlier. (PSUF 9 25.)
Watkins expressed surprise at the amount of Plaintiff’s invoices, as the rates were higher than what
was paid to other photographers. (Id.) Watkins also communicated to Plaintiff that he would
submit the invoices and try to get them approved by his superiors, and pointedly did not dispute
the invoices on the grounds that he understood that Plaintiff had been volunteering his time.
(Id. 9 26.) On December 11, 2024, Plaintiff emailed Watkins informing him that he had uploaded

additional photos from the game against York College to his website gallery. Plaintiff also
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attached to this email a completed W-9 tax form and asked whether it was “one of the forms you’d
need [him] to complete?” (/d. §27.) On December 13, 2024, Watkins responded to Plaintiff:
I spoke with our leadership team regarding your quotes for men’s and women’s
basketball. Members of our team were told that you were volunteering your
photography services for the basketball games. A price was never negotiated or

agreed upon prior to services being rendered.

Currently, LIU Athletics does not have a photography budget, and we will not be
able [to] employ a photographer moving forward.

(Id. 9 28.) Later that same day, on December 13, 2024, Plaintiff emailed Director Charles, stating:
“I’'m not sure where the impression came from that I was volunteering my time.” (Id. 9 29.)
Plaintiff forwarded his November 8 email regarding his rates and also stated that “[a]long the way
we talked about the paperwork to get paid as well.” (/d.)

On January 13, 2025, Plaintiff emailed Watkins with a link to a revised quote, and again
stated, inter alia, that: “The idea of my volunteering was never raised before I started shooting,
and we talked about doing paperwork to get set up as a vendor. License to use the photos is not
granted without payment. Hopefully we can find a resolution before too long so you can get
access to images again.” (PSUF 9 30 (emphasis added).) On January 17, 2025, Plaintiff emailed
Director Charles, noting that he hadn’t received a response from Watkins and stating: “A solution
needs to be found regarding the work I did last month which was used by LIU. License to use the
images is contingent on payment.” (/d. Y 31 (emphasis added).) Director Charles responded to
Plaintiff’s email the same day, stating: “I am unaware of any approvals or commitments for you
to be utilized as a vendor. You invoicing us for work that we did not request is a total surprise, and
we previously communicated that we never requested work from you.” (/d. 4 32.)

Watkins testified that, once again, he did not recall receiving Plaintiff’s January 13, 2025

email/revised quote, but that if he had seen it, he likely would not have used Plaintiff’s photos after
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that point because, as he described it, “it seems . . . there’s some contention with [LIU] using his
pictures, so I wouldn’t have used them.” (/d. q 33.) Watkins also testified that he did not recall
receiving or reading the January 17, 2025 email from Director Charles to Plaintiff, despite being
cc’d thereon, both because “it was a while ago” and also because “once we sent out the email in
December [stating LIU had no photography budget] . . . [Watkins] stopped dealing with it, to be
totally honest.” (/d. 9 34.) Watkins also testified that, immediately following the January 17 email
exchange with Director Charles, there was no communication or effort within the athletic
department to remove Plaintiff’s photographs from its systems or instructions not to use them
going forward. (/d. 9 35.) Apparently, that instruction was not made until “around the spring [or]
summertime” of 2025. (Id. 9 36.)

It is not in dispute that LIU never paid Plaintiff’s invoices or otherwise compensated him
for the photographs he created at LIU basketball games. (PSUF q 37.) Nevertheless, LIU
continued to copy, display, and publish Plaintiff’s photographs even after (i) notifying him on
December 13, 2024, that it had no budget for photography and would not be paying his invoices;
(i1) Plaintiff disabled LIU’s access to the photo galleries on his website; (iii) Plaintiff emailed
Watkins on January 13, 2025, and stated that “license to use the photos is not granted without
payment;” and (iv) Plaintiff emailed Director Charles on January 17, 2025 again notifying LIU
that its “license to use the images is contingent on payment.” (Id. 49 39-40.) It also is not in
dispute that LIU never included any credit, attribution, or “tagging” of Plaintiff in any of its uses
of his photographs on the LIU website or social media accounts. (/d.q41.) When asked why LIU
continued to use and publish Plaintiff’s photographs even after receiving (and rejecting) his

invoices, Watkins testified — as LIU’s Rule 30(b)(6) corporate representative — that LIU “just
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assumed that since we had the pictures already, . . . that they were given to us so it was okay to
use those pictures.” (/d. 9 46.)
GOVERNING LEGAL STANDARD

Summary judgment is appropriate if “there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving
party bears the initial burden of showing that this threshold has been met, see Williams v. Smith,
781 F.2d 319, 323 (2d Cir. 1986), after which the non-moving party “must ‘set forth specific facts
showing that there is a genuine issue for trial.”” Marvel Entm’t, Inc. v. Kellytoy (USA), Inc., 769
F. Supp. 2d 520, 523 (S.D.N.Y. 2011) (quoting Williams, 781 F.2d at 323); accord Burt Rigid Box,
Inc. v. Travelers Prop. Cas. Corp.,302 F.3d 83,91 (2d Cir. 2002). If the Court determines that “a
rational trier of fact could not find for the non-moving party based on the record as a whole, [then]
there is no ‘genuine issue for trial.”” Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574,
587 (1986).

ARGUMENT

I. A LICENSE TO USE PLAINTIFF’'S PHOTOGRAPHS WAS NEVER
CONSUMMATED.

To prevail on a claim of copyright infringement, Plaintiff must show that (1) he “ha[s] a
valid copyright in the work allegedly infringed” and (2) “the defendant infringed the plaintiff’s
copyright by violating one of the exclusive rights that 17 U.S.C. § 106 bestows upon the copyright
holder.” Island Software & Computer Serv., Inc. v. Microsoft Corp., 413 F.3d 257, 260 (2d Cir.
2005) (citation and quotation marks omitted).

Here, there is no dispute that Plaintiff’s photographs are original works of authorship and
thus subject to copyright protection. Nor is there any dispute that Defendant copied and published

Plaintiff’s works on its website and social media accounts on numerous occasions—rights which
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are exclusively reserved to the copyright owner under Section 106 of the Copyright Act. Thus,
the only possible defense to infringement here is that such uses were licensed, either expressly or
implicitly, by Plaintiff. License is an affirmative defense to copyright infringement and, as the
party claiming it had a license to use the works, Defendant bears the burden of proof. See Spinelli
v. Nat’l Football League, 903 F.3d 185, 197 (2d Cir. 2018) (“The existence of a license is an
affirmative defense, placing upon the party claiming a license ‘the burden of coming forward with
evidence’ of one.”) (quoting Bourne v. Walt Disney Co., 68 F.3d 621, 631 (2d Cir. 1995)).
Defendant has failed to meet that burden, and the record evidence is clear that a legally valid
license was never consummated.

To the extent that Defendant claims that Plaintiff’s unilateral statements made via email
and provision of photographs constituted an “express license” agreement between the parties, such
an argument is meritless. First, Plaintiff’s mere offer to provide photography services and grant
LIU certain rights to the photos for specified fees does not itself constitute a license. A license
agreement, like any contract, requires “mutual assent to the essential terms and conditions thereof.”
Close-Up Int’l, Inc. v. Berov, 382 Fed. Appx. 113, 116 (2d Cir. 2010) (quoting Opals on Ice
Lingerie v. Bodylines Inc.,320 F.3d 362, 372 (2d Cir. 2003)); see also Viacom Int’l Inc. v. Fanzine
Int’l Inc., No. 98 Civ. 7448(KMW), 2000 WL 1854903, at *3 (S.D.N.Y. July 12, 2000) (finding
that “Nickelodeon indicated only a vague willingness to ‘supply material’ and to put Schoengood
on a mailing list” and “no reasonable juror could conclude that the parties manifested mutual assent
to a licensing arrangement giving defendant unfettered, and free, permission to commercially
exploit its characters through publications of the sort at issue here.”). By its own admission,
Defendant never assented to payment of Plaintiff’s quoted fees or any of the other terms stated in

Plaintiff’s November 8, 2024, email (e.g., credit/tagging), and expressly rejected the invoices and
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license that was offered by Plaintiff. (See PSUF 99 28, 32.) The record is undeniable that there
was never a mutual assent to the essential terms of Plaintiff’s license, and thus no “express license”
existed.

With respect to Defendant’s “implied license” argument, the law is clear that “[b]ecause
an implied license to use a copyrighted work cannot arise out of the unilateral expectations of one
party, . . . the question comes down to whether there was a ‘meeting of the minds’ between the
parties to permit the particular usage at issue.” Jose Luis Pelaez, Inc. v. McGraw-Hill Global
Educ. Holdings LLC,399 F. Supp. 3d 120, 142 (S.D.N.Y. 2019) (internal quotes and cites omitted).
The primary focus in determining whether an implied license existed is “the licensor’s objective
intent at the time of creation and delivery of the [copyrighted work] as manifested by the parties’
conduct.” Id. (quoting Corbello v. DeVito, 777 F.3d 1058, 1067 (9th Cir. 2015)). The Second
Circuit has held that an implied license will be found “only in narrow circumstances where one
party created a work at [the other’s] request and handed it over, intending that [the other] copy and
distribute it.” SmithKline Beecham Consumer Healthcare, L.P. v. Watson Pharm., Inc., 211 F.3d
21, 25 (2d Cir. 2000) (internal quotes omitted).

The fact that Plaintiff expressed 4is understanding of the usage terms and provided LIU
access to his images is not sufficient for an implied license defense. See Jose Luis Pelaez, Inc.,
399 F. Supp. 3d at 145 (“The sole fact in this record that supports McGraw-Hill’s implied license
argument is that . . . Corbis provided McGraw-Hill with unrestricted access to its archive of high-
resolution images, prior to Corbis requesting payment for usage of the images. But . . . mere
delivery of copyrighted work to a putative licensee, standing alone, is not sufficient to give rise to
an implied license.”); Vian v. Carey, No. 92-CV-0485 (MBM), 1993 WL 138837, at *2 (S.D.N.Y.

Apr. 23, 1993) (“There can be no meeting of the minds . . . where essential material terms are
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missing” and “the agreement between the parties must be definite and explicit so their intention
may be ascertained to a reasonable degree of certainty.”). As the record shows, payment was a
crucial consideration for Plaintiff and he raised the issue repeatedly with LIU, both prior to
photographing any games and after. His delivery of photography to LIU was plainly premised on
his understanding that he would be compensated for his work, otherwise he would not have
allowed LIU access to his images. Because LIU did not share that understanding, there was not
the necessary “meeting of the minds” on the specific rights being granted to LIU to use the
photographs being delivered by Plaintiff.

Moreover, and most critically here, “[a]n implied license is revocable . . . where no
consideration has been given for the license.” Keane Dealer Servs., Inc. v. Harts, 968 F. Supp.
944,947 (S.D.N.Y. 1997) (emphasis added). Thus, even if there was some initial “meeting of the
minds” between LIU and Plaintiff — which there clearly was not — the failure of LIU to provide
any consideration to Plaintiff in exchange for its use of the photos means the license was freely
revocable. Plaintiff’s emails to LIU staff in January 2025 plainly constituted a revocation of any
previously granted license to use his works. See Ulloa v. Universal Music & Video Distribution
Corp.,303 F. Supp. 2d 409, 417 (S.D.N.Y. 2004) (“Even assuming that Plaintiff’s conduct created
an implied license, Plaintiff clearly terminated any implied license prior to filing this suit and is
thus still entitled to damages for copyright infringement.”). After that point, there is no possible
dispute that LIU infringed Plaintiff’s copyrights by continuing to copy, publish, and distribute
Plaintiff’s photos even after rejecting the invoices and affer any arguable license had been revoked
by Plaintiff.

For all of these reasons, granting summary judgment in Plaintiff’s favor with respect to

LIU’s infringements of Plaintiff’s exclusive copyrights is appropriate and warranted.

10
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II. DEFENDANT’S INFRINGEMENT OF PLAINTIFF’S COPYRIGHTS WAS
WILLFUL.

Section 504(c)(2) of the Copyright Act provides that “[i]n a case where the copyright owner
sustains the burden of proving, and the court finds, that infringement was committed willfully, the
court in its discretion may increase the award of statutory damages to a sum of not more than
$150,000.” 17 U.S.C. § 504(c)(2). The availability of statutory damages cannot be disputed here
given that Plaintiff registered his copyrights in the works at issue in January 2025, i.e., within three
months of publication and creation. (PSUF 9 54.) See 17 U.S.C. § 412(2).

Plaintiff is not asking the Court to award a specific amount of damages on summary
judgment, as that is an issue typically left for the jury. See Feltner v. Columbia Pictures Television,
Inc., 523 U.S. 340, 355 (1998) (noting that “there is clear and direct historical evidence that juries,
both as a general matter and in copyright cases, set the amount of damages awarded to a successful
plaintiff.”). However, a finding that Defendant’s infringement was willful as a matter of
undisputed fact and law is fully appropriate and should be entered here. See Lipton v. Nature Co.,
71 F.3d 464, 472 (2d Cir. 1995) (“Although courts are generally reluctant to dispose of a case on
summary judgment when mental state is at issue, it is permissible to do so where there are sufficient
undisputed material facts on the record to make the question appropriate for summary judgment.”).

An infringement is “willful” within the meaning of Section 504 if it is shown “(1) that the
defendant was actually aware of the infringing activity, or (2) that the defendant’s actions were the
result of ‘reckless disregard’ for, or ‘willful blindness’ to, the copyright holder’s rights.” Island
Software & Computer Serv., Inc. v. Microsoft Corp., 413 F.3d 257, 263 (2d Cir. 2005); see also

Twin Peaks Prods., Inc. v. Publications Int’l, Ltd., 996 F.2d 1366, 1382 (2d Cir. 1993) (“The
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[willfulness] standard is simply whether the defendant had knowledge that its conduct represented
infringement or perhaps recklessly disregarded the possibility.”).

There is indisputable evidence that Defendant acted with reckless disregard and willful
blindness to the possibility that it was infringing Plaintiff’s copyrights. Defendant outright ignored
(1) Plaintiff’s initial communications concerning his offer to license the images on specific terms
and budgeting requests; (i1) Plaintiff’s caption and copyright notices placed directly beneath the
images; and (iii) the January 2025 notices expressly stating that payment was a necessary condition
of the license. Despite receiving these communications, and even responding to one, Defendant
took absolutely no actions to either cease its ongoing use of Plaintiff’s photographs, takedown
prior uses, or otherwise satisfy the stated conditions of the license—at least not until several
months later, when Plaintiff’s counsel got involved. (See PSUF 9 35, 36, 55.) Even after this
lawsuit was filed, Defendant s#i// failed to fully remove all of Plaintiff’s works from its website
for several months. (/d. 9 56.) As Watkins testified, Defendant’s backend systems and processes,
combined with its failure to provide credit/attribution to Plaintiff, made keeping track of specific
image rights and authorship virtually impossible. (See Watkins Dep. at 133:12-21 (““Once pictures
are uploaded to our website, or once something has been put up on . . . our photo shelter account,
... 1t’s pretty much — I don’t want to say it’s up for grabs, but anyone can use it.”); id. at 134:10-
13 (“But the further we got from the incident, it’s harder to tell which pictures [Plaintiff] took and
which pictures he didn’t.”).)

Courts have consistently found willfulness under similar circumstances. See Castle Rock
Entm’t v. Carol Pub. Grp., Inc., 955 F. Supp. 260, 267 (S.D.N.Y. 1997) (finding that “the record
provides clear evidence, at a minimum, of defendants’ reckless disregard for the possibility that

their conduct amounted to copyright infringement” where “defendants were on notice that Seinfeld
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is a protected work . . . [and] Carol continued to publish and distribute SAT after receiving actual
notice from plaintiff demanding that Carol cease and desist publication.”); Twin Peaks Prods.,
Inc., 996 F.2d. at 1382 (affirming willfulness finding and rejecting defendant’s counterargument
where it “concede[d] that it knew of the copyrights, and continued publication after receiving a
specific warning, but contend[ed] that it believed in good faith that its actions were lawful.”); cf.
McDermott v. Kalita Mukul Creative Inc., 757 F. Supp. 3d 301, 312-14 (E.D.N.Y. 2024)
(discussing willfulness standard and declining to find recklessness where “Plaintiff has put forward
no evidence demonstrating actual notice of Plaintiff’s copyright, nor does he dispute that
Defendant immediately removed the infringing Photo when it received such notice” and also “took
affirmative steps to comply with its copyright obligations.”).

I11. PLAINTIFF’S CLAIMS SOUND IN COPYRIGHT, NOT CONTRACT.

Defendant has argued since the outset of this case that the Court lacks subject matter
jurisdiction because, according to Defendant, “[t]his is a breach of contract claim, masquerading
as a copyright infringement claim.” (Dkt. No. 16 at 2.) Even setting aside the fact that Defendant
completely ignores Plaintiff’s separate claim for the unauthorized removal of copyright
management information under Section 1202(b) of the Copyright Act, this argument is baseless as
a matter of fact and law.

The record evidence and the parties’ contemporaneous communications make clear that no
binding contract or license agreement was ever formed between the parties, thus there could be no
breach of contract claim. Again, Defendant’s license to use Plaintiff’s photographs was expressly
conditioned on payment, which Defendant failed to satisfy, and thus no license was formed. See
Graham v. James, 144 F.3d 229, 237 (2d Cir. 1998) (noting that “if the nature of a licensee’s
violation consists of a failure to satisfy a condition of the license, it follows that the rights

dependent upon satisfaction of such condition have not been effectively licensed, and therefore,
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any use by the licensee is without authority from the licensor and may therefore, constitute
infringement of copyright.”). And again, even if an implied license existed initially, that license
was freely revocable for lack of consideration and was in fact revoked by Plaintiff in January 2025,
thus, all subsequent uses of the photographs plainly sound in copyright, not breach of contract.
See id. (““A material breach of a covenant will allow the licensor to rescind the license and hold
the licensee liable for infringement for uses of the work thereafter.”).

Moreover, a contract claim would almost certainly be preempted by Section 301 of the
Copyright Act, as an assertion of “equivalent” rights. See Briarpatch Ltd., L.P. v. Phoenix
Pictures, Inc., 373 F.3d 296, 305 (2d Cir. 2004) (noting that pursuant to Section 301, “[t]he
Copyright Act exclusively governs a claim when: (1) the particular work to which the claim is
being applied falls within the type of works protected by the Copyright Act . . . and (2) the claim
seeks to vindicate legal or equitable rights that are equivalent to one of the bundle of exclusive
rights already protected by copyright law under 17 U.S.C. § 106”). Plaintiff’s photographs are
undeniably among the type of works protected by the Copyright Act, see 17 U.S.C. § 102(5)
(referring to “pictorial” works of authorship), and the claims in-suit seek to vindicate Plaintift’s
exclusive rights under Section 106 (i.e., the unauthorized and continued copying, display, and
distribution of those works) with damages sought pursuant to Section 504, not contractual
restitution/compensation or specific performance. (See Compl. 9 28-30.)

Defendant’s attempt to frame the case as a minor contractual dispute is particularly
disingenuous given its pre-suit statements in which it expressly denied the existence of any
contract or mutual understanding with Plaintiff and refused to provide any consideration for the
work. (See PSUF 49 32-34.) Defendant cannot now claim the opposite, and it is black-letter law

that a purported contract with zero obligations or consideration is no contract at all. See Baker’s
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Aid, a Div. of M. Raubvogel Co. v. Hussmann Foodservice Co., 730 F. Supp. 1209, 1219 (E.D.N.Y.
1990) (“It is hornbook law that a contract which does not require performance by each party is
unenforceable for lack of consideration.”).

IV.  DEFENDANT INTENTIONALLY REMOVED PLAINTIFF’S COPYRIGHT
MANAGEMENT INFORMATION.

Section 1202(b) of the Copyright Act provides, in relevant part, that “[n]o person shall,
without the authority of the copyright owner . . . (1) intentionally remove or alter any copyright
management information . . . or (3) distribute, import for distribution, or publicly perform works,
copies of works, or phonorecords, knowing that copyright management information has been
removed or altered without authority of the copyright owner . . . knowing, or, with respect to civil
remedies under section 1203, having reasonable grounds to know, that it will induce, enable,
facilitate, or conceal an infringement of any right under this title.” 17 U.S.C. § 1202(b). Section
1202(c) defines “copyright management information” (“CMI”) as including, inter alia, ““[t]he title
and other information identifying the work, including the information set forth on a notice of
copyright,” and “[t]he name of, and other identifying information about, the author of a work.” In
Mango v. Buzzfeed, Inc., 356 F. Supp. 3d 368, 377 (S.D.N.Y. 2019), Judge Marrero stated the
elements of a Section 1202(b)(3) claim as requiring: “(1) the existence of CMI on the infringed
work; (2) distribution of the infringed work containing missing and/or altered CMI; (3) that the
distribution was done knowing that the CMI was removed and/or altered without permission; and
(4) that the distribution was done knowing that it would induce, enable, facilitate, or conceal an
infringement.” The record is clear that Defendant’s actions with respect to Plaintiff’s photographs
not only constitute an infringement of Plaintiff’s copyrights in those works but also a violation of

his CMI rights under Section 1202(b).

15



Case 1:25-cv-04304-JHR-RWL  Document 51  Filed 05/20/26  Page 21 of 25

First, it is beyond dispute that the respective captions and copyright notice Plaintiff
incorporated directly below each of the images (the “gutter credit”) that were published to his
website galleries qualify as CMI under Section 1202(c). See Mango, 356 F. Supp. 3d at 377-78
(“[TThe Court agrees with the reasoning of other district courts that gutter credits constitute CMI
under the statute,” and “the gutter credit need not be on the Photograph or present in the
Photograph’s metadata to constitute protected CMI.”). The captions included specific information
about each photograph and expressly identified Plaintiff as the author and copyright owner of the
works, stating, “Photo by Garrett Ewald © 2024.” (PSUF 9 19.) Although Plaintiff sometimes
emailed images directly to Watkins immediately following a game, without the caption/copyright
notice attached thereto, many of the images used were downloaded directly from Plaintiff’s private
website galleries. (Id. § 42.) Moreover, even if the CMI wasn’t transferred or included directly
on the photos, “the DMCA defines CMI as information ‘conveyed in connection with copies’ of a
work — it does [not] require the CMI to appear on the work itself.” Agence France Presse v. Morel,
769 F. Supp. 2d 295, 305 (S.D.N.Y. 2011) (quoting 17 U.S.C. § 1202(c)); Janik v. SMG Media,
Inc., No. 16 Civ. 7308 (JGK) (AJP), 2018 WL 345111, at *12 (S.D.N.Y. Jan. 10, 2018) (noting
that the legislative history provides that “[t]he term ‘conveyed’ is used in the broadest sense and
is not meant to require any type of transfer, physical or otherwise, of the information. It merely
requires that the information be accessible in conjunction with or appear with the work being
accessed.”) (quoting Sen. Rep. 105-190 at 35 (1998)).

Second, it also cannot be disputed that Plaintiff’s photographs were published by
Defendant without any caption or copyright notice identifying Plaintiff as the author of the works
and that Defendant knew that Plaintiff’s CMI was either left out and/or altered. Plaintiff explicitly

communicated to Defendant on November 14, 2024, that he had purposefully added “the caption
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bar and basic captions” to the images given that “social media sites erase all of the metadata by
default.” (PSUF 9 18.) Nevertheless, Defendant posted numerous images on/through its social
media accounts and website which were either heavily cropped and/or combined with other
graphics/images, and many were published with LIU’s own caption, which of course failed to
mention Plaintiff. (/d. 9947, 52.)

Lastly, Defendant either knew or should have known that publishing Plaintiff’s photos
without his captions/copyright notice and with its own captions would facilitate or enable the
infringement of Plaintiff’s rights. Plaintiff made clear at the outset that, as part of the license, he
expected to be credited and/or “tagged” in any uses of his photos by Defendant. (PSUF § 14.)
Plaintiff also explicitly stated to Director Charles wiy he had added his own captions and copyright
notice to the images, given the nature of social media, and did not provide permission to include
altered captions. (/d. 99 18-20.) By failing to include Plaintiff’s CMI, cropping out such
information and/or creating derivative versions of the images which were freely available to
anyone in the athletic department to copy/publish as “stock” images, Defendant clearly had reason
to know that such actions would enable and facilitate the infringement of Plaintiff’s copyrights.
See Mango, 356 F. Supp. 3d at 378 (finding that defendant “should have reasonably known that
altering the gutter credit to include a false attribution . . . would have wrongfully implied that
Buzzfeed had permission to use the Photograph, thus concealing its infringement.”); see also
Shihab v. Complex Media, Inc., No. 21-cv-6425 (PKC), 2022 WL 3544149, at *5 (S.D.N.Y. Aug.
17, 2022) (finding that “having first removed CMI from the Photographs without Shihab’s
authorization, Complex proceeded to distribute the CMI-removed Photographs via the
unauthorized Accused Posts, thus facilitating its own alleged copyright infringement of Shihab’s

rights to the Photographs.”).
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Indeed, once Plaintiff revoked any prior implied license, it was exceedingly difficult for
Defendant to locate and determine which photos were in fact taken by Plaintiff, thus enabling
further unauthorized uses. As Watkins testified regarding a particular student athlete featured in
one of Plaintiff’s photos and used repeatedly by Defendant:

A: [I]f she wins a player of the week or we win a game, we’re going to throw a
picture up and we’ll make it tight so you can’t see what game it is, just for final
graphics. So it’s pretty much fair game for anyone to use. Now, what we had to
do was, when we were told to take — or not utilize any of [Plaintiff’s] pictures,
what we did was we went back and scrubbed the website as best we could. But
the further we got from the incident, it’s harder to tell which pictures he took
and which pictures he didn’t. . . .

Q: But there’s no organization on the back end of your website that would state that
these were his photographs versus a different photographer?

A: No, not unless we put it in. And we wouldn’t have put it in, you know, this
particular person took this particular picture.

(Watkins Dep. at 133:25—134:13; 139:24—135:3.)

The fact that Defendant failed to take down two of Plaintiff’s photos for approximately
seven months after receiving a cease-and-desist letter from Plaintiff’s counsel (see PSUF 9 56) is
further proof that the failure to include Plaintiff’s CMI facilitated Defendant’s infringement. Thus,

summary judgment is proper and should be granted with respect to Plaintiff’s Section 1202(b)

claim.
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CONCLUSION

For the foregoing reasons, Plaintiff’s Motion should be GRANTED.

Dated: New York, New York
May 20, 2026

/s/Nathaniel A. Kleinman
Nathaniel A. Kleinman
McCulloch Kleinman Law
501 Fifth Avenue, Suite 1809
New York, NY 10017
T: (212) 355-6050
F: (206) 219-6358
nate@mbkiplaw.com

Attorneys for Plaintiff
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