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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GARRETT EWALD,
DOCKET NO.: 1:25-CV-04304 (JHR)
Plaintiff,
V.
LONG ISLAND UNIVERSITY, Civil Action
Defendant.

TO: All Counsel of Record

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law,
the Declaration of Gene Markin, Esq., the exhibits annexed thereto, and the
accompanying statement of undisputed material facts pursuant to Local Civil Rule 56.1,
Defendant Long Island University will move this Court, before the Honorable Jennifer
H. Rearden, United States District Judge, at the United States Courthouse, 500 Pearl
Street, New York, NY, on a date to be determined by the Court, for an Order pursuant
to Rule 56 of the Federal Rules of Civil Procedure granting summary judgment in favor
Defendant on all claims asserted.

PLEASE TAKE NOTICE that pursuant to the Court’s order [DE 45], Plaintiff’s
Opposition is due on or before June 20, 2026 and Defendant’s reply is due on or before

July 10, 2026.
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A proposed form of Order is provided with this motion.
Respectfully submitted,
STARK & STARK

A Professional Corporation
Attorneys for Defendant Long Island University

By: _/s/ Gene Markin
GENE MARKIN, ESQ.

Dated: May 21, 2026

4932-3052-6894, v. 1
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SUMMARY OF ARGUMENT

This case is a garden variety contract dispute masquerading as a federal
copyright claim. Plaintiff, Garrett Ewald (“Ewald”), an employee of defendant, Long
Island University (“LIU”), seeks payment for a series of photographs he took of LIU
basketball games. Ewald took photographs of these sporting events and provided them
to LIU to use on its social media and website. Ewald claims that he expected
compensation for his work, but nevertheless provided the photographs to LIU without
restriction or limitation and before any agreement regarding compensation had been
reached. Although LIU initially believed that Ewald was volunteering his services,
after Ewald provided the University with an “invoice” for his time spent taking the
photographs, LIU did want to compensate him for his time and effort.

Later, when LIU did not immediately pay Ewald’s unexpected invoices, the
relationship deteriorated and LIU stopped using Ewald’s photographs although
previous posts with provided photographs remained on the Internet. Subsequently,
Plaintiff commenced this action asserting claims for copyright infringement and
removal of copyright management information, notwithstanding the parties’
collaborative course of conduct and Plaintiff's admitted expectation that LIU would use
the photographs for athletic promotion and marketing. As such, the dispositive
questions to be answered on this motion are:

1) whether the parties had an agreement in connection with the photography

services to be provided by Ewald;

4902-1726-3789, v. 1
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2) whether Ewald granted LIU an implied or express license to use the

photographs;

3) whether LIU breached the agreement; and

4) what compensation, if any, is Ewald owed for the services provided.

The record evidence is unequivocal: Ewald performed work with the expectation
of payment and provided photographs to LIU for marketing and social media use.
Ewald gave LIU permission to use the photographs without requiring payment or
imposing any restrictions or limitations.  Although LIU believed Ewald was
volunteering, it nevertheless wanted to compensate Ewald for his time and effort and
therefore was willing to pay him something. Thus, Plaintiff’s allegations, even if
accepted, establish at most a dispute concerning compensation for authorized use, not
actionable copyright infringement. As such, LIU is entitled to summary judgment

dismissing Plaintiff’s copyright claims.

STATEMENT OF FACTS

LIU incorporates by reference the facts set forth in LIU’s Statement of
Undisputed Material Facts submitted in support of its Motion for Summary Judgment

(the “SMEFE”). To assist the Court, we provide the following timeline of events based on

the SMF:

4902-1726-3789, v. 1
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DATE EVENT

October 2024 Ewald approaches LIU about photographing athletic events (SMF
19 1-2)

November 8, 2024

Ewald unilaterally emails proposed fee structure; never receives
a response; continues taking and providing photographs (SMF
19 12-20)

November-December
2024

LIU openly uses photographs on social media and website;
Ewald continues taking photographs without payment and
without reaching agreement on payment (SMF 99 8-11, 21-36)

December 2024 Ewald sends invoices after multiple games already photographed
(SMF 94 37-38)

Early December 2024 | LIU disputes invoices, makes no promise of payment, and Ewald
continues taking photographs and providing to LIU (SMF {9 39-
40)

December 13, 2024 LIU advises no budget existed and leadership believed Ewald
was volunteering (SMF § 43)

January 17, 2025 Ewald first states that “license to use the images is contingent on

payment” after LIU had already used and posted photographs
(SMF ¢ 45)

LEGAL ARGUMENT

I SUMMMARY JUDGMENT STANDARD

The Court will grant summary judgment if "the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a

matter of law." Fed. R. Civ. P. 56(a). Summary judgment is appropriate “[w]here the

record taken as a whole could not lead a rational trier of fact to find for the non-moving

party." Mhany Mgmt., Inc. v. Cnty. of Nassau, 819 F.3d 581, 620 (2d Cir. 2016). A genuine

dispute exists where “the evidence is such that a reasonable jury could return a verdict

for the nonmoving party,” while a fact is material if it “might affect the outcome of the

suit under the governing law." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In

conducting this review, the Court must "resolve all ambiguities and draw all reasonable

4902-1726-3789, v. 1
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inferences in favor of the nonmoving party." Mhany Mgmt., 819 F.3d at 620.

The movant bears the initial burden of demonstrating “the absence of a genuine
issue of material fact,” and, if satisfied, the burden then shifts to the non-movant to
present “evidence sufficient to satisfy every element of the claim." Holcomb v. Iona Coll.,
521 F.3d 130, 137 (2d Cir. 2008). The non-movant "may not rely on conclusory
allegations or unsubstantiated speculation," and "must offer some hard evidence
showing that its version of the events is not wholly fanciful." Jeffreys v. City of New York,
426 F.3d 549, 554 (2d Cir. 2005) (internal quotation marks and citations omitted). The
non-movant must present more than a "scintilla of evidence" to survive summary
judgment. Anderson, 477 U.S. at 252. "Where no rational finder of fact could find in favor
of the nonmoving party because the evidence to support its case is so slight, summary
judgment must be granted." Brown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011)
(internal quotation marks and citation omitted).

Here, the undisputed evidence establishes that Ewald permitted LIU to use his
photographs and did not challenge that use until the relationship came to an end and he
was not paid. At that point, there was a dispute over Ewald’s right to payment and the
amount of the compensation. Therefore, the dispositive question is not whether a
license was granted (because by Plaintiff's own admission it was), but what

compensation, if any, does LIU owe Ewald for the services and license provided.

4902-1726-3789, v. 1
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II. THE EXISTENCE OF A NON-EXCLUSIVE LICENSE NEGATES A
COPYRIGHT CLAIM AND GIVES RISE TO A MERE
CONTRACTUAL PAYMENT DISPUTE

It is well established that a copyright owner may license his or her rights in
copyrighted material, including the rights of use, distribution, and sublicensing, to one
or more parties. Sinclair v. Ziff Davis, LLC, 454 F. Supp. 3d 342, 344 (5.D.N.Y. 2020);
accord Davis v. Blige, 505 F.3d 90, 98 (2d Cir. 2007). A valid license to use the
copyrighted work “immunizes the licensee from a charge of copyright infringement,
provided that the licensee uses the copyright as agreed with the licensor." Spinelli v.
NFL, 903 F.3d 185, 197 (2d Cir. 2018).

Under section 204 of the Copyright Act, a grant of an exclusive license must be in
writing, but courts have held that "a nonexclusive license may be granted orally, or may
even be implied from conduct." Keane Dealer Servs., Inc. v. Harts, 968 F. Supp. 944, 947
(S.D.N.Y. 1997). In cases where the existence of a license is in dispute, Defendants bear
the burden of showing that there was a license. Bourne v. Walt Disney Co., 68 F.3d 621,
631 (2d Cir. 1995).

Because a license acts as an affirmative defense, defendants have "the burden of
coming forward with evidence of one." Spinelli, 903 F.3d at 202 (quotations omitted).
That evidence must show that they have one of the "three types of copyright licenses:
(1) written; (2) oral; [or] (3) implied." Gasery v. Kalakuta Sunrise, LLC, 422 F. Supp. 3d

807, 815 (S.D.N.Y. 2019). Once a defendant shows that he or she had a license to use a

work, the failure to pay the copyright owner does not yield a copyright claim. Graham v.

4902-1726-3789, v. 1
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James, 144 F.3d 229, 236 (2d Cir. 1998). The failure to pay instead gives rise only to a
contract claim. Ibid.

Here, the undisputed facts establish that Ewald created the photographic works
for LIU’s intended use, delivered the photographs to LIU without limitation or
restriction, and intended that LIU would use the photographs. As such, LIU had an

implied license to use the works and the only dispute concerns payment.

III. EWALD GRANTED A LICENSE PERMITTING LIU TO USE THE
PHOTOGRAPHS WITHOUT RECEIVING PAYMENT

A copyright owner who grants a nonexclusive license to use his copyrighted
material waives his right to sue the licensee for copyright infringement. See Jacob
Maxwell, Inc. v. Veeck, 110 F.3d 749, 753 (11th Cir. 1997); Peer Int'l Corp. v. Pausa Records,
Inc., 909 F.2d 1332, 1338-39 (9th Cir. 1990); see also United States Naval Inst. v. Charter
Communications, Inc., 936 F.2d 692, 695 (2d Cir. 1991) ("An exclusive licensee of any of
the rights comprised in the copyright, though it is capable of breaching the contractual
obligations imposed on it by the license, cannot be liable for infringing the copyright
rights conveyed to it.").

The operative test is whether "the totality of the parties' conduct" indicates an
intent to grant permission to use the copyrighted work. See Coach, Inc. v. Kmart
Corporations, 756 E.Supp.2d 421, 427 (S.D.N.Y., 2010) ("[Clourts will find an implied
license where the totality of the parties’ conduct indicates an intent to grant permission
to use the copyrighted work . . . ."); see also Corbello v. DeVito, 777 F.3d 1058, 1067 (9th
Cir. 2015) (holding that courts should focus on "the licensor's objective intent. . . as

manifested by the parties' conduct"); Baisden v. I'm Ready Prods., Inc., 693 F.3d 491, 501

6

4902-1726-3789, v. 1
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(6th Cir. 2012) (holding that an implied license may arise "where the totality of the
parties' conduct supported such an outcome"); Estate of Hevia v. Portrio Corp., 602 F.3d
34, 41 (1st Cir. 2010) (holding that the proper test is "whether 'the totality of the parties'
conduct indicates an intent to grant such permission" (quoting 3 Melville B. Nimmer &
David Nimmer, NIMMER ON COPYRIGHT § 10.03[A][7], at 10-42 (2000)); Thomas M.
Gilbert Architects, P.C. v. Accent Builders And Developers, LLC, 377 F. App'x 303, 307-08
(4th Cir. 2010) (holding that the totality of the circumstances test applies unless there is
a valid written agreement between the parties); Psihoyos v. Pearson Educ., Inc., 855 F.
Supp. 2d 103, 119-124 (S.D.N.Y. 2012) (Oetken, J.) (discussing implied license cases and
noting that "whichever test is applied, the question comes down to whether there was a
'meeting of the minds' between the parties to permit the particular usage at issue").

Because "an implied license to use a copyrighted work cannot arise out of the
unilateral expectations of one party," Design Options, Inc. v. BellePointe, Inc., 940 F. Supp.
86, 92 (S.D.N.Y. 1996) (Sweet, J.) (internal citations omitted), "the question [of implied
license] comes down to whether there was a meeting of the minds between the parties
to permit the particular usage at issue," Pearson, 855 F. Supp. 2d at 124. The focus being
on "the licensor's objective intent at the time of creation and delivery of the [copyrighted
work] as manifested by the parties' conduct." Corbello, 777 F.3d at 1067.

Importantly, courts evaluating implied license issues focus on objective
manifestations of intent, not undisclosed subjective expectations. Id. Here, Plaintift’s
objective conduct repeatedly communicated authorization: he photographed games,

delivered images without restriction, monitored LIU’s public use, continued supplying

4902-1726-3789, v. 1
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photographs after payment discussions arose, and never instructed LIU to cease using
the photographs during the parties” working relationship.

There is no dispute that Ewald provided his photographs to LIU with the express
intent that LIU use those photographs for social media and website promotions and
marketing. See SMF at 99 21-36. Ewald observed LIU using the photographs after each
game and never objected; despite not getting paid he continued providing additional
photographs to LIU. Id. at 9 24-26, 31, 34-36, 40, 44. As such, based on Ewald’s own
conduct and admissions, the undisputed evidence establishes that LIU possessed, at
minimum, an implied nonexclusive license to use the photographs. See SmithKline
Beecham Consumer Healthcare, L.P. v. Watson Pharms., Inc., 211 E.3d 21, 25 (2d Cir. 2000)
(courts find implied licenses “where one party created a work at the other's request and
handed it over, intending that the other copy and distribute it").

The “totality of the parties’ conduct,” such as here: 1) Ewald taking and
providing photographs without an agreement on payment terms, 2) LIU openly using
the photographs based on the belief that Ewald was contributing his time and photos to
the program, 3) Ewald never objecting to LIU’s known use of the photographs, 4) Ewald
continuing to take and provide photographs even after being told there was no budget
to pay him, and 5) the collaborative relationship between the parties, demonstrates that
at the time LIU posted the photographs it had an implied license from Ewald to do so.

See SMF at 9 20-36, 40, 43-44, 46-52.

4902-1726-3789, v. 1
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Therefore, this is a payment dispute not a copyright infringement case. The
Ninth Circuit’s decision in Effects Associates, Inc. v. Cohen, 908 F.2d 555 (9th Cir. 1990) is
illustrative as it involved a similar situation. There, the defendant filmmaker
commissioned the plaintiff special effects company to produce a sequence of footage to
be used in the defendant's finished movie. The defendant was not satisfied with the
plaintiff's work and refused to pay the full fee that the parties had negotiated.
Nevertheless, he used the footage in the finished film anyway. The plaintiff sued for
copyright infringement. The court held that, although the filmmaker may be liable for
breach of contract, the plaintiff's conduct conveyed an implied license for the filmmaker
to use the footage in the film. This was, in part, because the plaintiff had "created a
work at defendant's request and handed it over, intending that defendant copy and
distribute it." Id. at 558. The court was further guided by the fact that without a license
to use the footage, the footage would be of "minimal value." Id. at 559. Thus, the court
held, when the plaintiff handed over the footage, it was with the intent that the
defendant be permitted to use and distribute his work. In so holding, the court
expressly declined to "construe payment in full as a condition precedent to implying a
license." Id. at 559 n.7.

Similarly, when Ewald handed over the photographs it was with the intent that
LIU use those photographs. The absence of payment does not defeat the permission
LIU had to use the photographs at the time Ewald took and provided them, especially
since Ewald never objected to LIU’s known and open use despite not having reached

agreement on payment terms. See, e.g. Lulirama Ltd. v. Axcess Broad. Servs., Inc., 128 F.3d

4902-1726-3789, v. 1
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872, 879-81 (5th Cir. 1997) (finding implied license where writer created advertising
jingles at request of defendant and with the intention that defendant sell them to other
parties); Jacob Maxwell, Inc. v. Veeck, 110 F.3d 749, 752-53 (11th Cir. 1997) (finding
implied license where composer created song at request of defendant, a baseball team,
and with the intention that defendant play it at games); Keane Dealer Services, Inc. v.
Harts, 968 F. Supp. 944, 947 (S.D.N.Y. 1997) (holding that knowledge of use, coupled
with "silence in the face of [the defendant's] use" constitutes an implied license).

Critically, the record contains no evidence that payment was established as a
condition precedent to LIU’s right to use the photographs at the time the photographs
were created and delivered. On the contrary, Plaintiff admitted that no payment terms
had been agreed upon prior to his photographing games, delivering images, and
observing LIU’s ongoing use of those images. See SMF 99 8-10, 17-20. At most,
Plaintiff’s expectation of compensation constituted a contractual covenant concerning
payment, not a condition precedent restricting LIU’s authorization to use the
photographs. See Graham v. James, 144 F.3d 229, 236 (2d Cir. 1998) (“[I]f the nature of a
licensee’s violation consists solely of a failure to pay royalties, the claim is for breach of
contract, not copyright infringement.”)

Thus, if there was no implied license, the photographs would have no value and
serve no purpose. See Holtzbrinck Pub. Holdings, L.P. v. Vyne Communications, Inc., No.
97 Civ. 1082, 2000 U.S. Dist. LEXIS 5444, 2000 WL 502860, at *4 (S.D.N.Y. Apr. 26, 2000)
(holding that there was an implied license to use software code in a website because

"the codes and files were intended for [the defendant's] use for the website. Otherwise,

10
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the code would serve no function for [the defendant]," and the work would be
"worthless"). Indeed, Ewald conceded the existence of such a license in his January 17,
2025 email when he, for the first time, exclaimed that “[I]icense to use the images is
contingent on payment.” SMF at § 45. Thus, this email unequivocally demonstrates
that Ewald believed LIU had a license to use the photographs and only later sought to
revoke that license when he was not paid. But later revocation cannot retroactively
convert previously authorized wuses into infringement and Plaintiff cites no
communication prior to January 17, 2025 in which he informed LIU that continued use
of the photographs was unauthorized absent immediate payment.

Moreover, even if Plaintiff later attempted to revoke LIU’s authorization to use
the photographs, such revocation could operate only prospectively and cannot
retroactively transform previously authorized conduct into actionable infringement. See
Graham, 144 F.3d at 236; Effects Assocs., 908 F.2d at 559. Plaintiff cannot create
infringement liability by later attempting to withdraw permission after LIU had already
publicly posted and relied upon the photographs in connection with athletic
promotions.

Here, the record is clear that Ewald delivered the photographic works to LIU
with the intent that LIU modify, use, and publish them, and therefore, LIU had an
implied license to use them. As such, even though the parties did not reach agreement
on payment terms, there was a mutual understanding and agreement that any
photographs provided by Ewald could and would be used by LIU in connection with

its social media and marketing materials. Therefore, there is no genuine dispute of

11
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material fact to preclude summary judgment on the issue of implied license. An
implied license existed as a matter of law. See, e.g., Ulloa v. Universal Music and Video
Distrib. Corp., 303 F. Supp. 2d 409, 416 (S.D.N.Y. 2004) (the question comes down to
whether there was a "meeting of the minds" between the parties to permit the particular
usage at issue); Viacom Intern. Inc. v. Fanzine Intern. Inc., No. 98 Civ. 7448, 2000 U.S. Dist.
LEXIS 19960, 2000 WL 1854903, at *3 (S.D.N.Y. July 12, 2000) ("As with all copyright
licenses, an implied license protects the licensee only to the extent the copyright owners
intended that their copyrighted works be used in the manner in which they were

eventually used.") (quotation marks omitted).

IV. PLAINTIFF CANNOT ESTABLISH WILLFUL INFRINGEMENT AS A
MATTER OF LAW

To establish willful infringement, Plaintiff must demonstrate that LIU acted with
knowledge that its conduct constituted infringement or with reckless disregard for
Plaintiff’s rights. See Island Software & Comput. Serv., Inc. v. Microsoft Corp., 413 F.3d 257,
263-64 (2d Cir. 2005).

The undisputed facts foreclose any finding of willfulness here. LIU openly used
the photographs for the exact purpose Plaintiff intended and expected — namely,
athletic promotion and social media marketing. Plaintiff observed LIU’s use of the
photographs in real time, tracked their usage, continued attending games, continued
supplying additional photographs, and never objected to LIU’s use despite knowing the
photographs were being publicly displayed. See SMF §q 21-44. Moreover, LIU believed
Plaintiff was voluntarily contributing his services to the athletic department and

nevertheless attempted to compensate him for his efforts after the invoice dispute arose.
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See SMF 99 38-42. Even after being informed there was no approved budget for the
requested rates, Plaintiff continued photographing games and providing images to LIU.
Id.

At minimum, these facts conclusively demonstrate LIU’s good-faith belief that it
possessed authorization to use the photographs. Accordingly, Plaintiff cannot establish

the scienter necessary for willful infringement as a matter of law.

V.  PLAINTIFF CANNOT ESTABLISH INTENTIONAL REMOVAL OF
COPYRIGHT MANAGEMENT INFORMATION UNDER 17 US.C. §
1202(b)

Section 1202(b) of the Copyright Act provides:

(b) Removal or Alteration of Copyright Management Information. —No
person shall, without the authority of the copyright owner or the law —

(1) intentionally remove or alter any copyright management
information,

(2) distribute or import for distribution copyright management
information knowing that the copyright management
information has been removed or altered without authority of
the copyright owner or the law, or

(3) distribute, import for distribution, or publicly perform works,
copies of works, or phonorecords, knowing that copyright
management information has been removed or altered
without authority of the copyright owner or the law, knowing,
or, with respect to civil remedies under section 1203, having
reasonable grounds to know, that it will induce, enable,
facilitate, or conceal an infringement of any right under this
title.

This provision prohibits the intentional removal of copyright management
information. To establish a violation of § 1202(b), a plaintiff must prove "(1) the

existence of CMI in connection with a copyrighted work; and (2) that a defendant
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'distribute[d] . . . works [or] copies of works'; (3) while 'knowing that [CMI] has been
removed or altered without authority of the copyright owner or the law'; and (4) while
'knowing, or . . . having reasonable grounds to know' that such distribution 'will induce,
enable, facilitate, or conceal an infringement." Mango v. BuzzFeed, Inc., 970 F.3d 167, 171
(2d Cir. 2020) (quoting 17 U.S.C. § 1202(b)). Courts have referred to the third and fourth
prongs as a "double-scienter requirement". Mango, 970 F.3d at 170-72. However, under §
1202(b), a party can be liable despite having only had constructive knowledge that their
distribution of "improperly attributed copyrighted material . . . 'will induce, enable,
facilitate, or conceal an infringement." Id. at 171 (quoting 17 U.S.C. § 1202(b)).

To survive summary judgment as to his § 1202(b) claim, Ewald has to proffer
“specific facts” to create a triable issue as to whether LIU: (1) knew the CMI associated
with Ewald's images was removed or altered without authorization and (2) distributed
Ewald's images knowing, or with "reasonable grounds to know," that doing so would
"induce, enable, facilitate, or conceal" infringement. 17 U.S.C. § 1202(b)(3).

Courts routinely dismiss Section 1202(b) claims where the evidence fails to
establish both intentional removal of CMI and knowledge that such conduct would
facilitate infringement. See Mango, 970 F.3d at 171-72. Here, Plaintiff cannot satisfy either
scienter requirement because LIU openly used the photographs pursuant to its
understanding that Plaintiff had authorized such use. There is no evidence LIU
attempted to conceal its use of the photographs, disguise their origin, or facilitate
unauthorized downstream infringement. There is no evidence that LIU purposefully or

knowingly removed any CMI associated with the photographs provided by Ewald.
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There is no evidence embedded metadata was removed; no evidence LIU altered
metadata; and no evidence LIU deliberately stripped copyright fields. In fact, Ewald
admitted he understood and had no issue with LIU modifying and altering the images
for its specific promotional use. See SMF at § 25.

At most, Plaintiff alleges that certain screenshots or promotional formatting
excluded webpage material or surrounding text appearing beneath images on Plaintiff’s
website galleries. Such conduct is insufficient to establish intentional removal of CMI
under Section 1202(b), particularly where there is no evidence embedded metadata or
attribution information within the image files themselves was altered or removed.

Significantly, LIU never attempted to hide its use of the photographs. The
photographs were used openly on LIU’s public-facing athletics website and social
media accounts for ordinary athletic promotion. Such transparent and public use is
fundamentally inconsistent with any inference that LIU intended to conceal
infringement or deceive viewers regarding ownership of the photographs.

Therefore, there is no basis upon which to find LIU knowingly removed or

altered Plaintiff’s CMI without authority. That claim should be dismissed.
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CONCLUSION

For the foregoing reasons, Defendant Long Island University respectfully
requests that the Court grant summary judgment in its favor and dismiss Plaintiff’s
claims for copyright infringement and alleged violations of 17 U.S.C. § 1202(b), together

with such other and further relief as the Court deems just and proper.

By:__ /s/ Gene Markin
CRAIG S. HILLIARD, ESQ.
GENE MARKIN, ESQ.
STARK & STARK, P.C.
100 American Metro Blvd
Hamilton, NJ 08619
Ph: (609) 895-7248

Attorneys for Defendant Long Island
University
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